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QUESTIONS PRESENTED 

In submitting an application for an FHA home improve- 
ment loen is the true applicant the person who hoids the title 
to the property to be improved, or the person for whose benefit 
ov convenience the tit2e nolder is acting? 

Where the printed words in the standard FHA loan ap- 
plication form explicitly describe the owner or" the propervy 
as title nolder, and defendant accurately supplied the name 
of the sitle holder cf record, can defendant be held to have 
misrepresented the fact as to who was the true owner? 

Where an indiesment charges defendant with making 
specific false statements in an FEA loan application, and 
where the evidence establishes that such statements were 
literally trve, may the judge and the jury ignore such evi- 


dence and nroceet to finc cefendant guilty cn the basis of 
I Wy 


extraneous matters nos charged in the indictment? 


| THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


TIRISDICTIONAL STATEMENT 
jurisdictzon under Title 28, U. S. 
review the decision of the District 


~ 
f 
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On November 17. 19€1 the Court below entered a 
of cefendant for violation of 
U. S. Code, and imposed sentence of 


of 8 months to 2 years. 


On May 6, 1955 annellant anc his wife purchased a 
house at 3424 Texas Avenue, S. E. in the District of 
Columbia and received a deed giving them title to the property. 


On the same date appellant and his wife executed a deed of 


trust as security for e purchase-money loan in the amount of 


$14,200 from Frederick W, Berens, Inc, On July 3, 1956, 
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appellant and his wife executed a second trust oy secere a 
loan of $3,000 from John H. Hass. Shortly thereafter this 
second trust note was purchased by National City Investors 
Company (J.A. 3-5). | 

Appellant fell behind in his payments on the first 
and second trust notes and the property was sold by fore- 
closure on November 1, 1957 to National City Investors Company 
as purchaser (J.A. 82). Following the foreclosure sale 
appellant, seeking some means of recovering omens of the 
property, made arrangement for refinancing it. This ar- 
rangement, which was made with the concurrence of National 
City Investors Company, required that a third party, with a 
good credit rating execute purchase money notes secured by 
appropriate deeds of trust and assume title to the property. 
Appellant obtained the agreement of Violet M. Terpstra; a 
family friend, to serve in this capacity (J.A. 86-88). 
Miss Terpstra thereupon entered inte a contract with National 
City Investors Company to purchase the property for $21,500, 
and on June 10, 1958 National City Investors Company executed 
a deed transferring title to Violet M. Terpstra. At the same 
time Miss Terpstra signed a note, secured by a dead of trust, 
to American Savings and Loan Association in the amount of 


$13,000, and a second trust note to National City; Investors 


Company for the balance of the purchase price (J.A. 88). It 


was understood and agreed between appellant and Miss Terpstra 
that appellant would remain in the house and tnat the pay- 
ments on beth cf the notes would be made by appellant (J.A. 89). 
By February 1959 appellant nad fallen behind in the 
monthly payments on the notes and National City Investors 
Company began pressing him to bring his account up-to-date 
(5.4, 90). At this particular time the house was in need of 
oof vegan to leak, the hot water system was 
faulty, and extensive painting wes needed (J.A. 125-132). Ap- 
pellant went to the Union Trust Company in early February 1959 
to discuss the possibility of receiving a home improvement 
loan, He obtained from the bank an application form for 
such a loan and with the concurrence of Violet Terpstra he 
Filled out the form in her name. (See Exhibit 11A, J.A. 154). 
Under the heacing "Property to be Improved" was the following 


line: oN 


\ 


prea : 
“Is Owned Date Price 
by = Purchased. Paid $ 
(Name of Titleholder) ar 


Defendant filled in this line as foliows: 


Is Owned Dave Price 
by Violet M. Terpstra Purchased _ 5/58 __ Paid 21,500 
(Name of Titlenoider) ‘ f 
— — 
Apparently a typographical error was made in the amount, and 


due to a typeover it could be read as either $21,500 or 


$22,500 (J.A. 154). 
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After the loan application was completed by appellant 
Violet Terpstra signed it and appellant returned it to the 
Union Trust Company (J.A. 18). After checking Miss Terpstra's 
credit rating the bank approved the loan and notified her 
accordingly. Miss Terpstra, accompanied by appellant, went 
to the bank and after signing a note for the amount of the loan, 
plus interest (a total of $1,724.70) she received from the 
bank a cashier's check dated February 19, 1959 in the amount 
of $1,500 (J.A. 22-25). Miss Terpstra endorsed the check 
and gave it to appellant (J.A. 26), and immediately there- 
after appellant endorsed the check and turned Bes iovers to 
National City Investors Company to bring current the 
payments on the first and second trust notes (J.A. 95). 

Although the money thus received from the’ bank was used 
to bring the mortgage payments up-to-date, appellant did in 
fact make various repairs and improvements on the house and 
paid for them from his current income, He had the house 
painted at a cost of $310, a new hot water neater and plumbing 
installed at a cost of $570, basement waterproofing and tile 
work costing $200, and he paid $280 for cutting aon and 


hauling away dead trees. In addition, he had the roof re- 


paired at a cost of $400, but he was unable to pay this bill 
(J.A. 132-134). ) 
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On September 11, 1961 a grand jury indictment was issued 
charging that appellant had obtained the FHA property improve- 
ment loan on the strength of a falsely made credit applica- 
tion, 

"which credit application contained materially 

false and fraudulent representations, to-wit: 

that the loan applicant was Violet M. Terpstra, 

then residing at 3424 Texas Avenue, S.E., 

Washington, D. C., and that the said Violet M. 

Terpstra had purchased said residence in May 

1958 for the price of $22,500, which statements 

and representations contained in said credit 

application the defendant then and there well 

knew to be false and fraudulent.” 

At the trial the Government did not dispute the fact 
that at the time the loan application was filed, and at all 
other times pertinent to this case, Violet Terpstra was the 
actual record title holder of the property at 3424 Texas Avenue, 
S.E., or that she signed purchase money notes for $21,500, 
which notes were secured by trust deeds on the property. 

At the close of the Government's case defendant moved 
for a judgment of acquittal on the ground that the representa- 
tions made in the loan application, namely, that the loan 


applicant was Violet M. Terpstra and that she had purchased 


the property in May 1958 for the price of $21,500 ($22,500), 


were not shown by the evidence to have been false, but were 
in fact literally true. The District Court denied this 

motion and submitted the case to the jury with instructions 
to the effect that even though the information supplied by 


defendant on the loan application was technically accurate, 
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the jury could find him guilty if it found that he had not 


fully disclosed in the loan application that he was the true 
owner of the property rather than Miss Terpstra, and that he 
was, therefore, the true loan applicant. The substance of 
the Court's instruction in this respect was as follows: 


"Now she was technically the loan applicant. 
The indictment charges that this defendant! meant 
more than she was simply the person who signed 
her name. The indictment charges that he held her 
out to be, in fact, the true loan applicant, name- 
ly, that she was making -- trying to make the loan 
for herself, which it says was not a fact, and he 
knew it was not a fact. So it is simply a matter 
of how you put it into words, it seems to me. If 
you think that the circumstances of all the evi- 
dence are such that he held her out to the bank 
and, therefore, to the loan agency as the true 
person who was making the loan application, if 
you believe that beyond a reasonable doubt, he 
is guilty of having her make this false repre- 
sentation, and should be convicted." 
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"And it is somewhat difficult for me, I 
must say, to see how you could reach a conclusion 
that he held her out to be the true person 
making the loan in one respect and not the true 
person in another respect. Either these false 
representations were all made -- though I can't 
tell you how to find the facts -- but it seems 
to me that logic must suggest to you that he 
was holding her out as either being the true 
person who intended to make the loan, the true 
person who paid $22,500.00 for it, or he was 
holding her out only as the record title holder 
and didn't intend to hold her out as anything 
else, and he didn't intend to hold her out as 
the person who paid the money for it, but that 
was actually the money that was paid, and didn't 
intend to hold her out as residing there, but 
was simply using it as an address. It is all 
the same. It is one direction or the other, 

I don't see how logic can take you into any 
other path but either one of those two. So 
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I think that your task, in so far as the prob- 
lem is concerned, is a simple one: Did he hold 
her out to be, and intended in doing so to in- 
fluence this loan, knowing it wasn't true, hold 
her out to be the person who wanted to borrow 
the money, the person who really owned this prop- 
erty, who really lived there? Or did he hold 
her out to be only the record title holder, and 
this was simply the address of the property and 
this was simoly the amount that had been paid?" 
(J.A. 151, 152 

Following this instruction by the Court the jury found defendant 


guilty as charged in the indictment. 


STATEMENT OF POINTS 

At the time the loan application was made Violet 
Terpstra was the true owner of the property, and was properly 
described as such in the loan application, 

The loan application on its face expressly identified 
the owner as the title holder and appellant had no obliga- 
tion to supply information other than requested on the loan 
application. 

The indictment as drawn was defective in that it did 
not properly apprise defendant of the specific elements of 


the offense upon which he was tried and convicted. 


SUMMARY OF ARGUMENT 
The only charge made against appellant in the indictment 
was that he made false statements in the loan application. 
Accordingly, he could be found guilty under the indictment 


only upon proof that the specified statements were false. The 


on 


evidence showed, however, that the statements specified as 
false were literally true. In filling out the loan applica- 
tion appellant supplied precisely the information called 
for in regard to the name of the owner-title holder, and 
the date and purchase price. This information 1s not false, 
but was, in fact, true in all material respects. > As the 
title holder, Violet Terpstra was the legal omer of the 
property and she had given good and valuable consideration for 
it by executing the purchase money notes binding her and her 
credit. 

Appellant could not properly have represented that he 
was the owner, because he had neither the legal title nor any 


genuine equity interest in the property. He supplied the 


information exactly as it was called for in the application 


form, The application form asked only for the name of the 
owner-title holder. There was no space provided in the ap- 
plication form for any further description or explanatory 
comments. Consequently, the statements charged in the in- 
dictment as false were not shown by the evidence £0 be false, 
and the court should have entered a judgment of acquittal. 
Instead, the Court permitted the jury to Gioressrd the 
evidence as to the truth of these statements and to reach a 
finding of guilty on the basis of matters not specified or 
referred to in the indictment. The Court should have 


instructed the jury that Violet Terpstra was the true legal 
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owner of the property, and, as such, she was the only person 
who could properly apply for an FHA home improvement loan on 
the property. The Court should also have instructed the jury 
that if the FHA desired additional information in regard to 
the existence of any property interest in any person other 


than the legal title holder it could have allowed suitable 


space for such information on the loan application form; 


and since there was no such space provided in the form there 
was no basis upon which defendant could have determined that 
the FHA desired additional information over and above that 
called for on the application form. 

Because of the failure of the Court to properly in- 
struct the jury in this regard, the jury was left free to 
conclude that Violet Terpstra was not the true owner of the 
property, that appellant was the true owner, and that 
appellant had an obligation to explain on the loan applica- 
tion that he was the true owner rather than Violet Terpstra, 
the legal title holder. 

The Court had a further obligation to instruct the jury 
that defendant did not act improperly or illegally in using 
the loan check to bring the mortgage payments up-to-date 
inasmuch as he had, in fact, made certain home improvements 
and had paid for them with other available funds. The Court's 
failure to give such an instruction permitted the jury to 


conclude that defendant had improperly diverted the proceeds 
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of the home improvement loan to unauthorized purposes. The 

indictment did not charge that appellant had improperly 

diverted the loan funds, and the Court should nave carefully 

pointed this out to the jury so the jury could not draw any 

improper inferences in this respect. : 
If the Government wished to charge appellant with mis- 

representation as to the purpose for which the loan would 

be used, improper diversion of the loan funds, non-disclosure 

of material facts, or any other offense, it should have drawn 

the indictment accordingly. As drawn, the indictment charged 

only the making of two specific false statenentse! The 

evidence did not establish the falsity of these statements, and, 


accordingly, did not sustain the charges of the indictment. 


It was, therefore, the obligation of the Court to grant 


defendant's motion for a judgment of acquittal. 


ARGUMENT 
I. 

AT THE TIME THE LOAN APPLICATION WAS MADE 

VIOLET TERPSTRA WAS THE TRUE OWNER OF THE 

PROPERTY, AND WAS PROPERLY DESCRIBED AS 

SUCH IN THE LOAN APPLICATION 

There is no dispute as to the fact that the title to 
the property was in Violet Terpstra, The Deputy Recorder of 
Deeds testified that the deed to the property was: recorded 
in her name on June 10, 1958, and again on September 26, 1958 


(3.4. 8). The recorded title was in her name on 
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February 16, 1959 when the loan application was filed, and it 


remained in her name until March 15, 1961 (J.A. 10). She 


thus held the title for a period of almost three years. 

It is true that the title was placed in her name for 
the convenience of defendant in order to make it possible for 
him to continue living in the house and to regain, at some 
future time, the actual ownership. In view of this, the 
Government referred to Miss Terpstra throughout the trial 
as a “straw party,” thereby conveying to the jury the in- 
ference that Miss Terpstra's title to the property was purely 
fictitious and defendant had the real title and was, therefore, 
the true owner. By virtue of this incorrect and improper 
inference it was possible for the jury to conclude that de- 
fendant, by showing Miss Terpstra's name on the loan applica- 
tion as the owner of the property, was misrepresenting the 
true fact. 

The true fact is, however, that Miss Terpstra's owner- 
ship was not fictitious or fanciful, but was genuine. She 
had a valid legal title which she could assert against any 
other person, including the defendant. She not only had the 
recorded legal title, but she had a genuine equitable interest 
in the property because of the fact that she had executed 
purchase money notes binding her credit to the extent of 
$21,500. 

Defendant, on the other hand, had no equity whatsoever 


in the property. After the foreclosure sale on January 7, 1958, 
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any equity which he previously had in the property was wiped 
out. There is nothing in the record to show that he subse- 
quently paid any money or other thing of value to Miss Terpstra 
or to the holders of the first and second trust notes whereby 
he could establish any equitable claim in the property. 

Miss Terpstra's legal position was such that she could 
have asserted full and complete control over the property; 
she could have ousted defendant from occupancy at any time 
she wished, she could have sold the property to anyone she 
wished, and she could have disposed of the property by grant 
or testimentary devise. If she had chosen to do any of these 
things the defendant would have had no basis upon which he 
could restrain or prevent her from doing them. He could not go 
into Court and assert any equitable interest because he had 
none. He could not claim that he had any binding agreement 
with Miss Terpstra to deed the property over to him because he 
had never given any consideration for such an sgreement. He 
remained in the house only at her sufferance and she had a 
legal right at any time to require him to vacate. She had, 
in short, the power to do anything that the owner of property 
in fee simple has the power to do. The holders of the first 
and second trust note had, of course, legal and equitable 
rights in the property to the extent necessary Colprotece their 
investment. District of Columbia Code, Title 45, sec. 603; 
see also Marshall v. Kraak, 23 App. D. C. 129. But defendant 


had no interest in the property other than the fact that he 


lived in the home by sufferance of the legal owner. 
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Accordingly, the only person who could properly be 
described as the owner was Violet Terpstra. The general rule 
as to the property interest of one who holds title is set 
forth in American Jurisprudence Property, section 36, as 
follows: 

"In legal acceptation title has respect 

to that which is the subject of ownership, 

ana is that which is the foundation of owner- 

ship. It is the evidence of a person's right 

or of the extent of his interest; the means 

whereby the owner is enabled to maintain or 

assert his possession and enjoyment." 

Title to real estate cannot remain in abeyance; it must be 
vested in someone. Id. 
"The holder of a valid deed to real estate, 


whether it be a tax deed or a deed from the 
owner himself, impliedly and constructively 


has the possession of the pacneney described 


in the deed." Ibid, sec. 43. 
The word "owner" as used in statutes relating to real property, 
is one of general meaning, and may be applied to any defined 
interest in real property. It is ordinarily used to denote 
one who has a legal title as distinguished from a mere 
possessory right or an interest less than a freehold estate. 
In common speech it designates the person in whom the legal 
or equitable title rests, as distinguished from a mere 
occupant or tenant. Am. Jr. Property, secs. Sis 

As to the existence of an understanding between de- 


fendant and Miss Terpstra that she would hold the title for 


his convenience or that she regarded him as the true owner, 
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the law is quite clear that any such understanding or agree- 
ment not expressed in the deed itself would have absolutely no 
legal effect. See Walker v. Warner, 31 App. D. ch 76. In that 
case the question presented was whether the possession of a 
deed transferring title to the grantee was sufficient evi- 
dence of ownership of the property by the grantee. This 
court held that the possession of the deed was prima facie evi- 
dence of ownership, and the instruction of the District Court 
to the jury which permitted the jury to consider extraneous 
evidence relating to the intent of the grantor was held 
by this court to be erroneous. This court said: 
"The law is that positive testimony | 

uncontradicted and not inherently implausible, 

is prima facie evidence of the fact which it 

seeks to establish, and the jury is not at: 

liberty to disregard it." Ibid, page 87. 
It is abundantly clear, therefore, that Violet Terpstra was 
the true owner of the property, and in describing her as such 


in the loan application defendant was stating the: full and 


complete truth. 


During the trial, however, the Court and Bs bree Fg 


EROS wosntet mre conveyed to the jury the impression that 
Miss Terpstra was not the true owner. The prosecuting at- 


torney's questioning of Mr. John Barry, the officer of the 


Union Trust Company who approved the loan application, shows 


the following (J.A. 41, 42): 


"BY MR. HANTMAN: 


Q. And whose credit would the bank check 
out in connection with this particular applica- 
tion? A. Miss Violet M. Terpstra. 


Q. And if you knew at the time that the 
equitable owner of this property, the actual 
or the true owner of this property -- 


MR. KAY: If Your Honor please, I object. 
They have made no showing of true ownership of 
the property at the time of the loan. 


THE COURT: Yes, it has been shown. The 
record exnipits, Exhibits Numbers 1 through 10, 
show it in the name of Miss Terpstra, but she 
has testified that it wasn't actually -- that 
it was Mr. Carvanlo's -- hasn't she? 


MR. KAY: If Your Honor please, Miss 
Terpstra was the legal title owner of the 
property. 


THE COURT: Yes, but she has testified that 
she was not the de facto owner, and she testified 
that Mr. Carvahlo was the owner. 


MR. KAY: Your Honor, I wouldn't say that 
at this time he was the de facto owner. 


MR. HANTMAN: May I reframe the question and 
obviate counsel's objection, Your Honor? 


THE COURT: yes. 
BY MR. HANTMAN: 


Q. Mr. Barry, if you knew, in fact, at 
the time that this loan application was ten- 
dered that Violet M. Terpstra was a straw owner 
of this property, and that the true owner of 
the property was Bernard Carvahlo, whose 
eredit rating would you have checked? A. The 
one that is on the application. Also, it states 
on the ‘application, 'The owner of the house 
Eso! 


Q. Yes. Maybe I didn't make myself clear. 
Do you ‘know what I mean by a 'straw owner?! A, 
Yes, I do. 
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Q. If you knew that the straw owner of 
this particular property, 3424 Texas Avenue, 
Southeast, was Violet M. Terpstra, and that 
the real owner of the property was Bernard J. 
Carvahlo, whose credit rating would you have 
checked? A. You said if I knew it; I hadi-- 


THE COURT: Suppose she came in with that 
application which you have before you -- | 


THE WITNESS: Yes, sir. 


THE COURT: -- and she told you, or you 
otherwise had learned that while she was the 
record title nolder, she was not the de facto 
owner, but that the true owner was Bernard J. 
Carvahlo, what then would you have done?” | 


THE WITNESS: We would then investigate 
the credit of that party." 


Again, in questioning of another Depresencne of the 


Union Trust Company by the prosecuting attorney the following 


appears in the record (J.A. 60-62): 
BY MR. HANTMAN: 


Q. Now, sir, did you know at the time that 
Violet M. Terpstra was merely the straw party 
holder of title to this particular pucmeS<e 
A. We did not, sir. 


Q. Did you know, or had you ever neard 
of one Bernard J. Carvahlo up to that point? 
A. No, sir. 

Q. If you knew, sir, that the real loan 
applicant in this matter was one Bernard J, 
Carvahlo -- 

MR, KAY: I object, Your Honor. 


THE COURT: /Objection overruled/." 


"Q, If you knew at the time that Mr. 
Carvahlo. was, in truth, the loan applicant, 
and that his credit standing as of February 
1959 was: as you see before you reflected in 
Government Exhibit 14? 


MR. KAY: If Your Honor please, I am going 
to object to the phrasing of that question. 


THE COURT: Well, I'm having a little 
trouble with it. The witness, Mr. Carpenter, 
has testified that the application having been 
made by Miss Terpstra, and her credit standing 
had been’ secured, the bank was content and did, 
in fact, make the loan? 


THE WITNESS: Yes, sir. 


THE COURT: Now, assume that you had that 
application from her, but at the time it was 
made by her to your office, suppose you assume 
that if you had known then that she was a straw 
party, that the true owner of the equity in the 
real estate was Bernard Carvahlo, of whom you 
had not heard before, but you knew it at the 
time she’ made her application, would you have 
gotten a report, credit report, on him? Or 
would you, nevertheless, notwithstanding your 
knowledge that he was the true owner and she 
was a straw party, would you nevertheless have 
made the loan to her?" 


THE WITNESS: No, sir; we would not have." 
In cross-examination of this witness it was brought out 
that the FHA regulations require that the signature on a loan 


application for home improvements be that of the title holder, 


no matter who is in fact the fee owner (J.A. 72). 


"THE COURT: Let me ask you this -- 
I think this may be wnat you have in mind, 
and we want to know anyway: Are you famil- 
iar enough with the regulations of the 
Federal Housing Administration to know whether 
they require the signature on a loan applica- 
tion for home improvements of the record title 
holder, no matter who is in fact the fee owner? 


2s = 
WITNESS: They do. 
KAY: The answer was, 'They do, sir?! 
COURT: The answer was, 'They do." 

Mr. Earl Dunlap, an official of the Federal Housing 
Administration, also testified that under the applicable FHA 
regulations the proper loan applicant is the person whose 
interest in the property to be improved is a fee title ora 
life estate, or a fee title or life estate suDsect toa 
mortgage, deed of trust or other liens securing the debt 


(J.A. 79). It was thus established that Miss Terpstra was 


the only person who could properly be regarded as the appli- 


cant. 

It was also brought out in the testimony that Miss 
Terpstra legally purchased the property. The Court, however, 
made comments clearly designed to establish in the mind of 
the jury that she did not purchase the property. In the 
testimony of Mr. Nussbaum of National City Investors Company 
the following appears (J.A. 99-100). 

"BY MR, KAY: 


Q. Did she purchase the property? A. Yes, 
sir. 


Q. Would you say that she bought the prop- 
erty? A. Yes, sir. Legally, she did. 


Q. Legally she bought the property. What 
price did she pay for the property? : 


THE COURT: Well, now, I'm not going to let 
either you or the witness use the term that has 
just been used, because it may mislead the jury. 


You have asked whether she legally bought the 
property, and the answer was yes, she did; but all 
of the evidence, including the testimony of 

Mr. Nussbaum, is to the contrary. She didn't buy 
the property at all, or ever in so far as the state 
of the record is at this time. She was the legal 
title holder, and nothing else. There is a con- 
notation 'that doesn't belong when you Say, 'legally 
bought the property.' 


MR. KAY: If Your Honor please, she paid 
consideration in the sense that she signed a 
deed of trust note on the property to the bank. 


THE COURT: That is legal language, and its 
confusing -- I'm almost certain that PCRS Or 
could be, to the jury. Let's deal with the facts 
as they are, not some label that the law puts on 
them. She is the holder, and was the holder of 
the title of record. She executed a deed of 
trust -- twice, I guess, I've forgotten now -- 
and there are the facts. Don't turn it into a 
legal conclusion." 


It can be seen that the above quoted questions and 
comments by the Court were such as to strongly influence the 
jury to conclude that Miss Terpstra was not the true owner 
and that defendant was in fact the true owner. The Court 
thus forced upon the jury a conclusion which was contrary to 
the legal status of the ownership of the property. These 
comments of the Court, therefore, constituted pre judicial 


error. 


Ir. 


THE LOAN APPLICATION ON ITS FACE EXPRESSLY 
IDENTIFIED THE OWNER AS THE TITLE HOLDER AND 
APPELLANT HAD NO OBLIGATION TO SUPPLY INFOR- 
MATION OTHER THAN AS REQUESTED ON THE LOAN 
APPLICATION 


An examination of Government Exhibit No. 11A (J.A. 154) 


show that the space which called for the name of the 
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owner of the property contained the notation " (Name of title 
holder)" immediately below the applicable line. In this 

space defendant inserted the name Violet M. Terpstra, since she 
was in fact the title holder. There was no other notation 

or wording on the application form to indicate that the name 

of anyone other than the title holder should be shoun. 

There was no space on the application form in which defendant 
could have described his interest in the property; nor 

was there any wording which would have put defendant on notice 
that such further information was desired. : 

Defendant supplied exactly the information that was 
called for. All the applicable spaces on the forn wae filled 
in properly and accurately. It is difficult, therefore, to see 
how defendant can be said to be guilty of misrepresentation in 
executing this form. If this were the case every person who 
fills out any kind of a Government form would be assuming the 
risk of a criminal prosecution if he supplied precisely the in- 
formation requested and did not volunteer additional informa- 


tion which the form did not call for. 


It would seem more consonant with established legal 


concepts that the person who supplies information on a 
Government form is entitled to rely on the wording of that form 
and to supply the information precisely as it is balled for. 

It cannot be said that the Government is entitled to more 
information than it actually requests. If the Government 
desired information beyond that called for on the appli- 


cation form it should have so specified in the form itself. 
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Although this point was fully apparent to the Court 
in the course of the arguments of counsel, the Court concluded 
that the jury could look beyond the form to the substance of 
the transaction, and could conclude that the defendant was 
obligated to supply information beyond that called for on the 
application form. In this connection, the following comments 


were made by the Court in response to argument of defendant's 


counsel (J.A. 113). 


"MR, KAY: Your Honor, the first point 
then, Your Honor, is to look directly at the 
application and to see what information the 
application calls for. Does the application 
call for the owner, as Your Honor has termed 
it, the de facto owner, which T am not sure 
defendant would be de facto or beneficial 
owner in a resulting trust situation, or does 
it call for the title owner? 


THE COURT: Specifically, it calls for 
the title holder. 


MR. KAY: Then in that case, Your Honor, 
she was the proper party to sign the applica- 
tion. 


THE COURT: Right. But must not the Court, 
and the jury, look beyond the form to the sub- 
stance of the transaction? We know that ob- 
viously ‘the FHA has got to require the signature 
of the title holder, if they are going to en- 
force against a piece of property a trust, an 
action, when it isn't even in the applicant's 
name. But they wanted in truth the true owner. 
And the bank which had to get the insurance 
from FHA wanted the whole story, and two wit- 
nesses from the bank have said that they would 
not have made this loan, even though she, the 
title holder, had a satisfactory credit with 
them, they would not have made this loan if they 
knew that he was the owner and his credit was 
not good. They wouldn't have made this loan. 
The FHA wouldn't have insured this loan," 
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The Court was thus holding in effect, that when de- 
fendant filled out this application form he should have made 
a legal interpretation as to what information he as reauired 
to supply to the Government beyond that called for on the 


form itself, and because he failed to reach the right 
| 


interpretation he was properly chargeable with fraud. 


merit could be ascribed to this holding if the defendant had 


been an experienced lawyer, but since defendant was a layman with 


no training or experience at all in legal matter | t is totally 


unreasonable to hold that he had such a broad obligation to 
seek out the hidden legal implications of the application 
form. It is a fundamental principle of criminal Law that a 
citizen is entitled to be informed with reasonable precision 


of the acts or conduct it is his duty to avoid - 
"Before a man can be punished, his case 

must be plainly and unmistakably within a 
statute. A statute that either forbids or. 
requires the doing of an act in terms so 
vague that men of common intelligence must 
guess as to its meaning and differ as to 
its application lacks the first essential 
of due process of law." Am. Jur. Criminal 
Law, sec. 19. 


In the instant case it is clear that men of common 
intelligence might well differ as to what information was re- 
quired on the FHA loan application form, and defendant should 
not be held to have committed a crime because his interpreta- 
tion of what was required is later held to be erroneous by 


a Court. 
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In this case the Court recognized that the information 
supplied by defendant was technically accurate, but nonetheless 
took the position that the Court and the jury were entitled to 
"look beyond the form to the substance of the transaction," 
to decide whether defendant should have supplied the further 
information. Although this rule, that a Court may look to 
substance rather than form, has widespread applicability in 
equity, it cannot be used as a substitute for clear and precise 
evidence in a criminal proceeding or an action to determine 


the legal status of ownership. As stated by this Court in 


Stone v. Stone, 136 F. 2. 761 (1943): 


"In this case there was positive testi- 
mony, uncontradicted, and not inherently im- 
probable, Neither a jury nor a judge is at 
liberty to disregard such evidence. * * * where 
the testimony is all one way, and is-not im- 
material, irrelevant, improbable, inconsistent, 
contradicted, or disezedited, such testimony 
cannot be disregarded or ignored by judge or 
jury, and if one or the other makes a finding 
which is contrary to such evidence, or which is 
not supported by it, an error results, for 
which the verdict or decision, if reviewable, 
must be set aside. To hold otherwise would 
vest triers of the facts in cases subject to 
review with authority to disregard the rules 
of evidence which safeguard the liberty and 
estate of the citizen." Kelly v. Jackson, 

6 Pet. 622, 631, 8 L.Ed. 523. 


This rule is so fundamental to the rights of a defendant in 
a criminal case that no further citation of authority should 
be necessary. 

The only thing declared unlawful under the statute 
applicable here (18 U.S.C. 1010) is the making of a false 
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statement in any “instrument, paper, or document" for the 
purpose of obtaining an FHA insured loan. The statute says 
nothing at all about non-disclosure; it deals only with the 
making of a false statement. Nor did the indictment charge 
defendant with non-disclosure of information; it charged 
only that affirmative statements in the application were 
false. Neither the Court nor the jury were entitled to go 


beyond that specific charge. 


pielsly 

THE INDICTMENT AS DRAWN WAS DEFECTIVE IN 

THAT IT DID NOT PROPERLY APPRISE DEFENDANT 

OF THE SPECIFIC ELEMENTS OF THE OFFENSE 

UPON WHICH HE WAS TRIED AND CONVICTED 

It is a basic rule in criminal law that the indictment 
must clearly inform defendant of the nature of the offense 
with which he is charged. The Constitution, Article 6, pro- 
vides that in all criminal prosecutions the accused shall have 
the right to be informed of the nature and cause of the 
accusation. Rule 7(c) of the Federal Rules of Criminal 
Procedure reiterates this principle as follows: 

"(ce) the indictment or the informa- 
tion shall be a plain, concise and definite 


written statement of the essential facts con- 
stituting the offense charged #eK " 


In the instant case the indictment charged defendant 


with having made specific false statements, and defendant, 
in his defense, established by the evidence that the state- 
ments in question were not false. Consequently, as far as 


the indictment went, defendant was entitled to an acquittal. 


eS 


In submitting his motion for judgment of acquittal counsel 
for defendant argued that since the indictment did not charge 
anything other than the making of these statements there was 
no basis upon which the case could be submitted to a jury. 


The Court in responding to this, expressed doubts about the 


propriety of the indictment (J.A. 137): 


"THE COURT: The thing that has been 
troubling me a11 along with this case is 
the indictment in it. It charges this de- 
fendant with this, and this only, of having 
caused Miss Terpstra to make a credit appli- 
cation which was false in these respects 
only: that she was the true applicant; 

(2) that: she had purchased the residence in 
May '58; (3) for a price of $22,500. And I 
have let: the whole story in to put these 
two alleged misstatements in perspective. 


I am going to let the jury have this 
case, but I am still very much puzzled about 
what limitations I ought to put on it.” 


In spite: of the doubts which the Court thus expressed 
as to the nature of the offense charged in the indictment, the 
Court resolved these doubts in favor of the prosecution. In 
his argument defendant's counsel clearly pointed out that the 
evidence failed to sustain the indictment. The discussion 
on this point was as follows (J.A. 115-116): 


"MR, KAY: The Government could have 
worded the indictment in many, many other 
ways. But they saw fit to word it in say- 
ing that: he falsely represented or caused 
to be represented to the FHA the fact that 
she was the loan applicant. And I think 
that the Government's case has established 
beyond any doubt, Your Honor, that she was 
the loan applicant. And therefore I think 
the indictment fails on that point. Now 
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whether or not he could have been indicted 
on some other phraseology is speculative. — 


THE COURT: I am inclined to think that 
this indictment is inartificially drawn; that 
the writer could have done a better job with 
this case if he sat down to think about it, 

I think -- and here is where you and I differ 
on the law ~- I think that the Court must see 
beyond the superficiality of the record in: 
this case, which is the application; that the 
Court has got a duty to let the jury know the 
true situation rather than the superficial 
situation as reflected by the title record, the 
conveyances, and as reflected by this appiica- 
tion. She was in fact the record title holder 
and she was in fact the applicant. Moreover, 
it turns out from the evidence that the amount 
ultimately paid ner in these various transac- 
tions did amount to, with all of their ramifi- 
cations, to $21,500. So, superficially, every- 
thing is hunky-dory. It is all right. But 
just as equity looks to substance rather than 
form, so does the criminal law, I think, even 
with its rigid rules of protection for a de- 
fendant. It, too, nevertheless must look to 
substance and not form, The bank, and the 
Federal Housing Administration as a matter 

of course, was entitled to know the true 
facts. 


MR. KAY: Even though they didn't request 
them. Your Honor? 


THE COURT: Not on paper. Even though 
they didn't request it on paper. If you are 
right and I am wrong, I am just fatally wrong 
on that. Because on naper, the bank got all 
it was entitled to have. On paper the Federal 
Housing Administration got all it was entitled 
to have, The bank has told us through two wit- 
nesses that had the true facts been known this 
loan would not have been made and the insurance 
would not have been issued by the Federal 
Housing Administration." 


In substance, the Court thus said that the jury need not 


confine itself to the precise mis-statements charged in the 
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indictment but could look beyond these statements to find some 
other basis upon which to rind defendant guilty. On this 
premise the Court admitted evidence, over defendant's objec- 
tion (J.A. 63), as to defendant's poor credit standing, and 
(J.A. 95), the use of the loan check for reduction of the 
mortgage notes rather than payment directly on home improve- 
ments. The nature of this evidence was such as to persuade 
the jury that defendant's motive was to divert the proceeds 
of the loan application from their lawful purpose, and that 
in this respect’ he committed a violation of the statute. 
This evidence, therefore, clearly prejudiced the defendant 
by opening up an area of conjecture in the mind of the 
jury as to the commission of an offense which was not set forth 
in the indictment. [In ents argument on this particular 
point the prosecuting attorney was asked by the Court whether 
the Government expressly wanted to show that defendant did not 
apply the loan check directly to payment of home improvements. 
The prosecuting attorney stated (J.A. 92): 
"MR, HANTMAN: No, Your Honor. We don't 

contend that at all. It's just a fact that 

he took this check and made payments on the 

mortgage. We have evidence which indicates 

that he aid some improvements on the property, 

not all that he listed on his application, but 


he is not charged with that." 


When the defense attorney stated that this evidence was 


prejudicial the Court stated (J.A. 93): 
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"Yes, all of the evidence against him 
is prejudicial. t is intended to be. That 
is the purpose of offering it, to prejudice 
the defendant. Legally the question is 
whether they had a right to put in evidence 
which is not admissible. You freauently run 
into a situation where evidence is not 
rendered inadmissible, for example, because it 
may tend to show another crime, If it is 
germane to the crime on trial, it is admis-+ 
Sible even though it shows he committed some 
other act. So it is not inadmissible simply 
because it is prejudicial in some other 
connection," 


It is thus clear from the entire record that the 
Government's evidence failed to establish the corpus delecti. 
Taken as a whole the evidence does not show that the crime 
of false representations alleged in the indictment was 
actually committed. The Government had the burden of proof 
of showing, first, that the statements were false, and, 
second, that defendant wilfully made these false statements. 

On both of these points the Government's proof was deficient, and 
the case was submitted to the jury on a purely speculative as- 
sumption that something in defendant's course of conduct was 


unlawful. 


From the entire record it is evident that defendant's 


conviction was based upon his failure to disclose that he had 
some interest in the property, however tenuous, and that he 
applied the proceeds of the loan to a purpose other than home 
improvements. The indictment, however, did not include either 


of these things as an element of the offense charged, and, 
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accordingly, defendant was not properly apprised by the 
indictment of the offense upon which he was subsequently 
convicted. Quite obviously, the Government could have in- 
cluded these things as elements of the offense, and if it 
had done so defendant would have been in a position to 
formulate and present an appropriate defense. As it was, 
defendant was prepared only to establish by way of defense 
nat the specific statements charged in the indictment as 
being false were in fact true. 

Even considered in the light most favorable to the 
Government the evidence introduced by the Government did not 
establish the falsity of the misrepresentations alleged in 
the indictment and the Court, therefore, had an obligation to 


grant the defendant's motion for a judgment of acquittal. 


CONCLUSION 


It is clear from the record in this case that the 
only person eligible to apply for a loan under the FHA 
regulations was the person who held actual title to the 
property, without regard to any subsidiary interest which 
another might have had, This is apparent from the loan 
application itself, as well as from the FHA regulations, 
Since Violet Terpstra was the title holder it was perfectly 
proper for the application to be filed in her name, and there 
was nothing unlawful in her subsequent delivery of the loan 


check to appellant. She was the legal owner of the property, 
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and was, therefore, the true applicant. Accordingly, the 
substance of the offense as charged in the indictment was 
never established by the Government. The District Court 
erred in permitting the case to go to the jury on the as- 
sumption that the jury was entitled to look at che substance 
rather than the form of the transaction referred to in the 
indictment. 

By this action of the Court the right of the defendant 
to a fair and impartial trial upon the offense charged in 
the indictment was grossly violated, and the judgnent of 


conviction should be reversed. 


Respectfully submitted, 


John L. Kilcullen 
Attorney for Appellant 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 

1. Was there sufficient evidence in the record for the jury 
to conclude that the statements on the Federal Housing Ad- 
ministration Credit Application Form, which were made or 
caused to be made by appellant, were false? 

2. Was the indictment under 18 U.S.C. 1010, which stated 
every element of the offense, but which did not set forth the 


theory of the Government’s case, valid? 
() 
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COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for a violation of 18 U.S.C. 1010 
(passing, uttering and publishing. or causing to be passed, 
uttered and published. false statements in order to procure 
an unsecured home improvement property loan insured by the 
Federal Housing Administration) and pleaded not guilty (J.A. 
1,2). Found guilty by the jury, he was on November 17, 1961, 
sentenced to commitment to the custody of the Attorney 
General for a period of eight months to two years (J.A. 155- 
56). His sentence was suspended and he was placed on proba- 
tion for three years conditioned on his payment of the judg- 
ment in Civil Action No. 4146-60 to the extent of his financial 
ability (J.A. 156). He noted this appeal on December 7, 
1961 (J.A. 156). 

Appellant purchased the premises known as 3424 Texas Ave- 
nue, Southeast, Washington, D.C. (hereinafter referred to as 
the “property”) on May 6, 1955 (J.A. 3). He simultaneously 
obtained a first trust of $14,200, securing F. W. Berens, Inc. 
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(J.A. 4). On July 3. 1956, he obtained a second trust of $3,- 
000, securing John H. Haas (J.A. 4). The second trust note 
was subsequently purchased by National City Investors, Inc. 
(J.A. 3-5). Appellant defaulted on the second trust note, and 
on November 1, 1957, foreclosure proceedings were instituted 
(J.A. 82). National City purchased the property at the fore- 
closure sale, subject to the F. W. Berens, Inc. first trust (J.A. 
5). 

Appellant desired to recover ownership of the property (J.A. 
84). After several unsuccessful efforts with other individuals, 
he obtained the willingness of a family friend, Violet Terpstra, 
to act as a straw owner and assume title to the property (J.A. 
13, 85). It was Miss Terpstra’s understanding that she would 
become holder of record title but would not, in fact, own the 
property (J.A. 13). National City agreed with appellant to 
transfer title to the straw, and this was done on June 10, 1958 
(J.A. 6, 86, 99). Simultaneously, through appellant’s efforts. a 
deed of trust for $13,000 was obtained (and signed by Miss 
Terpstra) securing the American Savings and Loan Associa- 
tion (J.A. 6. 14). On the same day, June 10, the property 
was conveyed by Miss Terpstra to a straw designated by Na- 
tional City (to facilitate obtaining the American Savings and 
Loan Association trust), but thereafter, on September 26, 1958, 
title was reconveyed to Miss Terpstra (J.A. 7,89). The Berens 
first trust was satisfied with the proceeds of the American Sav- 
ings and Loan Association trust, and the latter became a first 
trust (J.A. 9). However, upon the reconveyance of title to 
Miss Terpstra by the National City straw, another deed of 
trust was obtained (becoming a second trust), securing the 
straw for $7,205.46 (J.A. 8. 89). Miss Terpstra appeared as 
borrower on both the first and second trusts. Thereafter, pay- 
ments on the trust notes were not made, there was a foreclosure, 
and National City purchased the property at the sale on 
March 16, 1961 (J.A. 10). 

As of February 19, 1961 (the relevant date to this appeal) 
Miss Terpstra was the holder of record title to the property, 
and payments on the trust notes were in arrears. <All payments 
which in fact had been made to satisfy the trust obligations had 
been made by appellant (J.A. 82, 89). Miss Terpstra had 
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signed documents requisite to obtaining title. and the trust 
notes, but had neither paid nor received anything at any time 
for the purchase, sale or repurchase of the property (J.A. 16, 
21). She engaged in no negotiations regarding the purchase, 
sale or repurchase. Appellant lived in the house, not Miss 
Terpstra (J.A. 16). She was the holder of record title solely 
to accommodate her friend, appellant (J.A. 13, 31). She be- 
came concerned, however, about her status, and asked appellant 
to take her name off the deed (J.A. 16). Appellant, she said, 
“kept putting me off” (J.A. 16). 

Sometime in early February of 1959, appellant conferred 
with Miss Terpstra relative to a home improvement loan for 
the property (J.A. 16). In response to Miss Terpstra’s request 
that her name be removed from the deed, appellant stated 
that he had had some improvements made to his house, and 
that since her name was on the deed. she would have to “get 
the loan” (J.A. 17). He, however, would make the payments 
(J.A. 30). He provided her with an FHA Credit Application 
form, and obtained her signature (J.A. 17). Miss Terpstra 
noted that the form was at least partially completed: it listed 
her name, the address of appellant’s house, and the name of the 
Union Trust Company (the bank from which the insured loan 
was to be obtained) (J.A. 17). After Miss Terpstra signed 
the form, appellant took it from her; she was not told, nor did 
she know. what he did with it (J.A. 20). 

The form was entitled “Credit Application For Property Im- 
provement Loan” (J.A. 153). An applicant for an FHA- 
insured home improvement loan was required to execute this 
form in order to obtain the loan (J.A. 40, 41). The bank to 
which it was submitted would check the credit rating of the 
applicant, and that of any other appropriate signatory, and 
if all was deemed satisfactory, the loan would be granted. The 
bank, so authorized by the Federal Housing Administration. 
would rely (except as to financial standing) on the accuracy 
of the statements made in the form (J.A. 74). (In order to 
provide for home improvement property loans, the Federal 
Housing Administration authorized lending institutions ap- 
proved by it to lend money to be used for authorized home im- 
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provements. The FHA insured the lending institution up to 
90% of the amount of whatever loan was made.) 

The signed form was then presented to Mr. Barry, a loan 
officer of the Union Trust Company (J.A. 39, 40). Mr. Barry 
thereafter obtained a credit rating on Miss Terpstra, which in 
his opinion showed her to be a good credit risk. Accordingly, 
he authorized a home improvement loan of $1,500 (J.A. 39). 
Miss Terpstra was informed that her check was ready (J.A. 
22). She called appellant and so informed him (J.A. 22). He 
picked her up. drove her to bank, and waited in the lobby while 
she went in to get the check (J.A. 22). She found the right 
officer to deal with, signed a promissory note for $1,724.70, and 
received a $1,500 check and a payment book (J.A. 23, 24). 
Appellant then drove her back to work. relieving her of the 
check after she had endorsed it over to him (J.A. 26). He also 
took the payment book—it was understood that appellant 
would make all the necessary loan payments and that Miss 
Terpstra was not to receive the loan proceeds (J.A. 30). 

In May or June of 1959 Miss Terpstra was contacted by 
the Union Trust Company in regard to the absence of pay- 
ments on the loan (J.A. 27). She called appellant, and told 
him of this; he promised that he would “take care of it” (J.A. 
27). He did not. Accordingly. on December 17, 1959. the 
Union Trust Company filed an application for reimbursement 
of loss with the Federal Housing Administration. The claim 
was approved and the bank was reimbursed for its out-of- 
pocket loss of $1,334.45 by the United States (J.A. 65. 66, 78). 

Thereafter. Miss Terpstra and appellant were sued on the 
note by the Government. Civil Action No. 4146-60. Miss 
Terpstra’s liability was based on her execution of the note. 
Appellant’s liability was based on an Assumption Agreement 
he signed on August 25, 1960, whereby he obligated himself to 
pay Miss Terpstra’s debt to the United States. Appellant 
acknowledged his indebtedness in his answer, and judgment on 
the pleadings was granted against him on February 24, 1961. 
Appellant had no property on which to execute to satisfy the 
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judgment. As to Miss Terpstra. she and the United States 
stipulated on September 22, 1961, that, in consideration of pay- 
ments by her of $25 every two weeks in satisfaction of the 
judgment against appellant, the case against her would not 
proceed. and that when the judgment had been fully satisfied. 
the action would be dismissed. 

The Credit Application, which Miss Terpstra signed and 
which led her into Civil Action No. 4146-60, is the subject of 
the indictment in this case. The indictment charged appellant 
with knowingly having passed, uttered and published. and hav- 
ing caused to be passed, uttered and published, a falsely made 
credit application for a property improvement loan of $1.500 
with the intent that the loan and advance of credit be offered to 
and accepted by the Federal Housing Administration for in- 
surance. Appellant was alleged to have falsely stated: “that 
the loan applicant was Violet M. Terpstra. then residing at 
3424 Texas Avenue. S.E.. Washington. D.C.. and that the said 
Violet M. Terpstra had purchased said residence in May, 1958 
for the price of $22,500.” 

The loan application form contained the legend “This ap- 
plication is submitted to obtain credit under the terms of Title 
I of the National Housing Act.” Inter alia. it sought infor- 
mation as to the following: 


Name of applicant— How long at present 
address— 
Address— Telephone— 


* * * * 


Property To Be Improved 


Address— 
Is owned by— 
(Name of titleholder) 
Date purchased— Price paid— 
* * * * Ad 
Name— 
(Applicant) 
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Appellant filled in these blanks as follows (J.A. 153-53): 


Name of applicant— How long at present 
Violet M. Terpstra adress—9 months 
Address— Telephone—LU 29024 
3424 Texas Avenue, S.E. 

218 19th St., N.W. 


. 2 * * * 
Property To Be Improved 
Address—3424 Texas Ave. S.E. Washington, D.C. 
Is owned by—' Violet M. Terpstra 
Date purchased—5/58 Price paid—$22,500 


Name—/s/ Violet M. Terpstra 
(Applicant) 


(The purchase price of the property was as listed above, with 
a strike-over on the second digit. Appellee does not contest 
appellant’s assertion that this was a typographical error, and 
that the statement on the form intended correctly to list the 
purchase price of the property in June. 1958. Miss Terpstra 
was then living at the 19th Street address; she had never lived 
at 3424 Texas Avenue.) 

At the trial, Mr. Barry, the Union Trust Company’s loan 
officer, testified that he would have obtained a credit applica- 
tion form from, and a credit report on, appellant had he known 
that Miss Terpstra was a straw owner, simply holding record 
title (J.A. 42.50). On viewing the credit report of appellant 
prepared for purposes of the trial, Mr. Barry stated that had 
he obtained such a report he would have refused to make the 
loan, since it was clear to him that appellant was a bad credit 
risk (J.A. 44, 45). (Had appellant’s credit report been ob- 
tained, and found satisfactory, the bank nevertheless would 
have had appellant endorse the promissory note and state his 
interest in the property on his credit application form (J.A. 
61). 


* The form provided two alternatives to filling in the “Is owned by” line. 
One was “Is being bought on contract by (Name of purchaser)” and the 
second was “Is leased to (Name of leaseholder).” 
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Appellant took the stand. The court asked him whether, 
at the time he caused Miss Terpstra to sign the credit applica- 
tion, he was “in default on both your first and second-trust 
notes, principal and interest payments on them, and for auc- 
tioneer’s fees and trustees fees on a prior foreclosure.” Ap- 
pellant answered: “Yes, sir” (J.A. 125). He stated further 
that by improving the property with the loan proceeds he 
hoped to refinance it back into his name, and that the “only 
real asset I had was the piece of property, as I have stated, 
and my plans were eventually to refinance the whole thing 
and pay off the first and second trust note and get back on some 
sort of solvent footing” (J.A. 125). 


SUMMARY OF ARGUMENT 


Appellant concedes, and the jury could reasonably have 
found, that appellant stated, or caused to be stated, on the 
Federal Housing Administration Credit Application form that 
Miss Violet Terpstra was the applicant for an FHA-insured 
property improvement loan, and that she had purchased the 
property which was the subject of the loan in May, 1958 for 
$21,500. There was sufficient evidence before the jury from 


which it could have found these statements false. The trial 
court did not err in not instructing the jury that appellant’s 
statements were true, since (a) such an instruction would have 
been contrary to the weight of the evidence, and (b) the issue 
of falsity was for the jury to determine. 

As a matter of law, Miss Terpstra was neither the purchaser 
of the property nor the applicant for the loan. As a trustee 
under a resulting trust, of which appellant was the beneficiary. 
and holder solely of the record title to the property. Miss Terp- 
stra was not the owner of the property as that term is under- 
stood in common parlance and legal acceptation. She made 
no payments towards the purchase of the property. Since ap- 
pellant agreed to and in fact did disburse funds in payment for 
the property. and since such expenditure determines the iden- 
tity of the purchaser, rather than the assumption of a formal 
obligation by the signing of trust notes, appellant's statement 
that Miss Terpstra purchased the property was false. 
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Moreover, an applicant for an FHA-insured property im- 
provement loan must possess the fee interest in the property. 
Appellant possessed the fee interest, and his statement that 
Miss Terpstra was the applicant, rather than himself, was ac- 
cordingly false. 

The manner in which appellant obtained the signature of 
Miss Terpstra to the credit application form was essentially 
fraudulent. Where an application for an FHA-insured prop- 
erty improvement loan is grounded in a fraud perpetrated 
against the nominal applicant, the statements contained in the 
application are false ab initio. 

The indictment was sufficient. It stated all the elements of 
the offense, and supplied the specific information applicable 
to the transaction described therein. 


ARGUMENT 


Appellant’s principal argument on appeal is that the state- 
ments made on the credit application form were literally true, 
and that his motion for judgment of acquittal was thus im- 
properly denied. Appellee contends that the statements were 
false. The question of falsity was for the jury to determine. 


See Marzani v. United States, 83 U.S. App. D.C. 78, 168 F. 2d 
133 (1948), aff'd, per curiam, 335 U.S. 895; Meredith v. United 
States, 238 F. 2d 535 (4th Cir. 1956); Haakinson v. United 
States, 238 F. 2d 775 (8th Cir. 1956); United States v. Uram, 
148 F. 2d 187 (2d Cir. 1945) ; United States v. Kay, 101 F. 2d 
270 (2d Cir. 1939): Dorsey v. United States, 101 Fed. 746 (Sth 
Cir. 1900), cert. denied, 178 US. 63. C.f., Day v. Mutual 
Benefit Ins. Co., 8 App. D.C. 41 (1873). The issue before this 
Court is whether the evidence was such that reasonable minds 
could have found appellant’s statements to have been false be- 
yond a reasonable doubt. See Freidus v. United States, 96 
US. App. D.C. 133, 223 F. 2d 598 (1955); Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F. 2d 229 (1947), cert. 
denied, 331 US. 837; Sipe v. United States, 80 U.S. App. D.C. 
194, 150 F. 2d 984 (1945), cert. denied, 326 U.S. 788. And 
see Call v. United States, 265 F. 2d 167 (4th Cir. 1959), cert. 
denied, 361 U.S. 815; Boushea v. United States, 173 F. 2d 131 
(8th Cir. 1949). C.f., Shayne v. United States, 255 F. 2d 739 
(9th Cir. 1958). 
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I. Appellant’s statements were false 


A. A false statement is one which is partially or wholly inaccurate, 
misleading, or materially incomplete 


A statement is false, within the meaning of 18 U.S.C. 1010, 
even though it may appear to contain no affirmative misrep- 
resentation of fact. For this is not the sole criterion for truth- 
fulness. The essence of the crime of violating Section 1010 
is the knowing submission of inaccurate information. Stezn- 
gold v. United States, 262 F. 2d 1 (6th Cir. 1958). A state- 
ment which contains only part of the truth is inaccurate, and 
if it is submitted with criminal intent, it violates Section 1010. 
Thus, so-called “technical” accuracy or compliance may, de- 
pending on circumstances of the case. be false. See Veredith 
v. United States, supra; Boushea v. United States, supra; 
United States v. Goldsmith, 137 F. 2d 393 (2d Cir. 1943). cert. 
denied, 320 U.S. 781; United States v. Thomas, 52 F. Supp. 
571 (E.D. Wash. 1943). Cf. Harrison v. United States, 279 
F. 2d 19 (Sth Cir. 1960). cert. denied, 362 U.S. 864; United 
States v. Kay, supra. An answer or statement which is true 
in so far as it goes. but is in fact evasive and incomplete, is 
false. United States v. Meyer, 266 F. 2d 747 (Sth Cir. 1959), 
cert. denied, 361 U.S. 875; United States v. De Lorenzo, 151 
F. 2d 122 (2d Cir. 1945). Questions to which answers are 
submitted must be read reasonably and in context. and not 
distorted to suit the particular purposes of the respondent. 
United States v. Dunn, 299 F. 2d 548 (6th Cir. 1962); Russell 
v. United States, 222 F. 2d 197 (5th Cir. 1955); Karrell v. 
United States, 181 F. 2d 981 (9th Cir. 1950). 

The cited cases principally involve failures to disclose the 
relationship of the defendants to the loan transactions. or 
other material facts. and artificial constructions of inquiries 
in order to supply misinformation. For example, in United 
States v. Meyer, supra, the court held that a failure to disclose 
on a construction loan application an unrecorded mortgage 
from the applicant to a corporation owned or controlled by 
defendants was a false entry. in violation of 18 U.S.C. 1006. 
As the court said: “The * * * charge [false entry, sec. 1006] 
consisted in the concealing by the defendants of their interest 
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in the transaction.” 266 F.2d at754. In Meredith v. United 
States, supra, defendants were charged with having falsely 
entered a transaction on their books. Defendants argued that 
the entry was made exactly as the transaction occurred. The 
court noted the information contained in the entry was accu- 
rate, but that the entry was denominated as a cash item, when 
it in fact reflected an overdraft. The accuracy of recorda- 
tion, held the court, was thus irrelevant. Merely calling the 
entry a cash item and recording it accurately as such did not 
make it a truthful entry. “Not what a thing is called but 
what it is determines its character, and this is ordinarily a 
jury question.” 238 F.2d at540. In Karrell v. United States, 
supra, defendant was charged with having caused to be made 
2 false claim for a loan guarantee under the Servicemen’s Re- 
adjustment Act of 1944. He sold lots to veterans, who signed 
both contracts to purchase and home construction contracts. 
He then executed a deed to a straw, who in turn deeded the 
property to the veteran. Escrow agreement instructions ac- 
companying the deed from the defendant to the straw recited 
the total price to be paid by the veteran, including the amounts 
to be paid to the defendant outside the escrow, but the escrow 
agreement instructions accompanying the straw-to-veteran 
deed recited the total price less the sum to be paid by the vet- 
eran to the defendant in cash outside of this escrow. There- 
after. the straw-to-veteran escrow instructions were delivered 
to a bank which furnished the Veterans Administration a certif- 
icate showing the purchase price to be less than the “true pur- 
chase price.” The court held that the information as to the 
purchase price was false; defendant could not contend that 
“purchase price” meant that which the veteran obligated him- 
self to pay to the party deeding the property to him—the 
straw—but rather, the total amount expended by the veteran 
for the property. 

Two other recent cases, both involving false statements, and 
one specifically involving Section 1010, are indicative of the 
realistic scope of the false statement statute. In Russell v. 
United States, supra, appellant furnished loan application 
forms to veterans who signed them in blank. The forms were 
then filled in and filed with the Veterans Administration. On 
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the basis of the form, the Veterans Administration furnished 
a loan guaranty to the lender. At the closing of the loan, the 
veteran who had apparently been given record title for purposes 
of this transaction would convey the property toastraw. The 
veteran was paid $50 for his services. The loan applieation 
forms inquired as to the “purpose of the loan.” Appellant 
caused these to be answered: “purchase of home.” He was 
found guilty of making this false statement. He argued that 
“purchase of home” did not necessarily imply that the home 
was intended for occupancy by the veteran making the applica- 
tion. The Court rejected this argument, holding that the jury 
was “amply justified in finding that the quoted phrase meant 
purchase of a home for the veteran applicant.” 222 F. 2d at 
198. In United States. v. Dunn, a case involving Section 1010, 
defendants were charged with having falsely stated on an Em- 
ployer’s Verification Form that one Darnell’s salary was $7,100. 
Darnell’s actual salary from them was $4,500. but defendants 
claimed that they had previously agreed to pay him $50 a week 
for his services to their other corporation, Better Builders, Inc. 
Nothing was ever paid to Darnell, but defendants argued that 
they were entitled to add this “accruing annual salary” of 
$2,600 to the $4.500. The court rejected this argument, stat- 
ing that the reply of $7,100 on the form “could be fairly con- 
strued that Darnell’s annual earnings from Fizer Heating 
Service were $7.100.00. The jury could have found that this 
was a false representation.” 299 F. 2d at 552. The court also 
stated that Darnell’s own assertion that his annual income 
was $7,100 could have been found by the jury to have been 
false. 

These several cases, inter alia, necessarily hold that the jury, 
charged with the duty of determining the truth or falsity of 
statements, may reasonably interpret the question or questions 
to which the statement is allegedly responsive. This of course 
is logical and proper, for without a determination as to what 
is being asked, the jury could not rationally determine whether 
an answer is correct and responsive. One side of the coin is an 
examination of the question; the other side is a determination 
as to the truth of the answer. In Dunn, the court agreed with 
the jury’s finding that “annual income” did not justifiably in- 


*The case was remanded on other grounds. 
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clude “accruing” annual income, though defendants argued 
that they so interpreted it. In Russell, the court agreed with 
the jury’s finding that the answer “purchase of home” in reality 
and by necessary implication meant “purchase of home for 
the veteran applicant.” In short, the jury can and must look 
to substance of both question and answer in order rationally 
to determine whether a false statement has been made. 

There is no meaningful distinction between what is objec- 
tively false in the context of a civil case and what is false in 
that of a criminal case. Thus, we submit that the principles 
stated in Borzillo v. Thompson, 57 A. 2d 195, 197-198 (D.C. 
Mun. App. 1948) are precisely applicable to the issue before 
this Court: 


[A] statement containing a half-truth may be as mis- 
leading as a statement wholly false and * * * [one] 
which contains only those matters which are favor- 
able and omits all reference to those which are un- 
favorable is as much a false misrepresentation as if 
all the facts stated were untrue. “Though one may 
be under no duty to speak as to a matter, if he under- 
takes to do so, either voluntarily or in response to 
inquiries, he is bound not only to state truly what 
he tells, but also not to suppress or conceal any facts 
within his knowledge which materially qualify those 
stated. If he speaks out at all, he must make a 
full and fair disclosure.” “A duty to speak may arise 
from partial disclosure; the speaker being under the 
duty of saying nothing. or to tell the whole truth.” “A 
statement literally true is actionable, if made to create 
an impression substantially false.” (Citations omitted.) 


Therefore. after reviewing all the evidence, the jury in the in- 
stant case could have determined appellant’s statements to 
have been false because they were wholly false. because they 
were misleading half-truths, because they by design omitted 
material information, or because, though technically “ac- 
curate,” they intentionally created an impression substantially 
false. 
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B. There was substantial evidence of falsity before the jury 


The pathetic story of Violet Terpstra’s gullibility provided 
the jury with the background for its determination that ap- 
pellant’s statements were false. Miss Terpstra met appellant 
in 1957 (J.A. 12). In April or May of 1958, appellant asked 
her if she would be a straw owner for his house; he defined 
this as having Miss Terpstra’s “name on the deed.” Miss 
Terpstra agreed. as a favor to appellant and his wife, since “I 
was a very good friend of theirs, and I trusted them” (J.A. 
81). She asked no questions (J.A. 28), but she understood 
that she would not own the property (J.A. 13). She did not 
know that the refinancing of the property would be done 
through her name as record title holder (J.A. 28). Thereafter, 
she signed some papers (she did not remember where she signed 
them) (J.A. 14), and signed others at National City Investors 
after being taken there by appellant (J.A. 15). At no time 
did she pay any money for the property (J.A. 15). There is 
no evidence that she knew of the existing mortgages and her 
liability in connection therewith. Indeed, at the trial she was 
unsure as to what “mortgagor” or “mortgage” meant (J.A. 
16). She never made any payments on the notes (J.A. 16). 
She never borrowed any money (J.A. 16). She never bought 
the house (J.A. 16). She never lived in the house (J.A. 16). 

Several times thereafter she asked appellant to take her 
name off the deed, but he kept putting her off (J.A. 16). In 
the latter part of 1958, appellant told her that her name would 
be on the deed for only “a couple of weeks” (J.A. 29). In re- 
sponse to one of her requests in February 1959, appellant coun- 
tered by informing her that he had had some improvements 
made to his house, and that she would have to get a home im- 
provement loan for him (J.A. 17). Appellant provided her 
with a credit application form, which she never read (J.A. 30). 
She noted, however, that it was partly filled in, with the name 
of a bank, her name, and the address of appellant’s house (J.A. 
17). At appellant’s specific request, Miss Terpstra signed 
the form (J.A. 18). Appellant kept it (J.A. 20). A week or 
two later Miss Terpstra was contacted by the Union Trust 
Company; she called appellant, and told him that the check 
was ready (J.A. 22). Appellant picked her up, and drove her 
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to the barik (J.4. 22). She went in while he waited in the 
lobby (J.A. 23). She signed some papers, including a promis- 
sory note (J.A. 23), and received the check and a payment 
book. She then went out, endorsed the check over to appellant 
and gave it to him with the payment book (J.A. 26). She 
did not know what he was going to do with the check (J.A. 
27). She and appellant understood that he would make the 
loan payments (J.A. 30). She and appellant understood that 
she would not receive the loan funds (J.A. 30). She never 
made any loan payments (J.A. 26). Thereafter, she was con- 
tacted by the Union Trust Company with regard to past-due 
payments on the loan (J.A. 26). She so informed appellant, 
who told her that “he would take care of it” (J.A. 27). As 
evidenced by United States v. Terpstra, Civil Action No. 4146- 
60, he did not. 

It is not disputed that had the Union Trust Company 
known that Miss Terpstra was a straw, they would have re- 
quired a credit application from appellant (J.A. 42, 61), and 
had they investigated his credit, they would have denied the 
application because he was a bad credit risk (J.A. 44, 45, 62). 
The bank officers would reasonably have expected appellant to 
disclose his status, and that of Miss Terpstra’s as a mere straw. 

It was on these facts that appellant was indicted for having 
knowingly falsely stated that Miss Terpstra was the true loan 
applicant, and that she had purchased the 3424 Texas Avenue 
property in May of 1958.* See United States v. Avant, 107 U.S. 
App. D.C. 192, 275 F. 2d 650 (1960) (defendant’s knowledge 
of falsity is jury question). 

The trial judge carefully explained to the jury the purposes 
of Title I of the F.H.A. Act under which home improve- 
ment property loans were made (J.A. 143-144). See United 
States v. Thomas, 52 F. Supp. 571 (E.D. Wash. 1943). There 
was evidence before the jury as to the regulations of the Fed- 
eral Housing Administration concerning the scope of the term 
“applicant” (J.A. 79). There was testimony as to the scope 
of the information sought by the Federa] Housing Administra- 
tion from one who submitted a credit application form (J.A. 


*It would appear that appellant repurchased his house in June, rather 
thin May of 1958 (J.A. 6). 
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38-74, passim). The credit application form was in evidence 
(J.A. 153-154). In the light of the purposes of the Act, the 
nature of the information sought by the government agency, 
and all the evidence before it, the jury could properly conclude 
that appellant’s answers were untrue, unresponsive, inaccurate, 
misleading, and accordingly, false.‘ 


C. Appellant’s statements were false as a matter of law 


Appellant argues that he in law was neither the owner of 
the property nor the applicant for the loan, and was entitled 
to a jury instruction in this regard. Assuming, without con- 
ceding that the legal definition of those terms controls. not- 
withstanding the fact that reasonable men, in the context of 
this case, could interpret the terms differently, appellant is 
nevertheless in error. 

Appellant concedes that his statements were (1) that Miss 
Terpstra was the applicant; (2) that she purchased the Texas 
Avenue property in May. 1958 and (3) that she purchased 
the property for $21.500. Brief of Appellant. pp. 8.18. Miss 
Terpstra, however, did not purchase the property; appellant's 
contention that her identity as holder of record title and her 
signatures on the deeds of trust notes require this conclusion 
will not suffice. 


1, “Date purchased” and “price paid” 


a. A purchaser, of course, need not be the holder of record 
title. One may purchase property and place title thereto in 
the name of another. In such a case. the record titleholder 
is not considered to be the purchaser. See Smithsonian Insti- 
tution v. Meech, 169 US. 398 (1898) (reversing 9 App. D.C. 
490). Thus, Miss Terpstra may be deemed the “purchaser” 
only if her signature to the trust notes demands that conclu- 
sion. It does not, for what is significant is the identity of 
the person who parts with the purchase price. and not the 
identity of the person formally assuming (by the signing of 

‘The lower court took judicial notice (J.A. 98, of Civil Action No. 
2143-60, Carvahlo v. National City Investors, Inc.. in which plaintiff's 


complaint stated : “Plaintiff is the owner of premises, 3424 Texas Ave. S.E., 
in the District of Columbia.” 
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notes) that obligation. Haliday v. Haliday, 56 App. D.C. 
179; 182, 11 F.2d 565 (1926): 


Where property has been purchased by the cestui que 
trust and a note has been given for the purchase price, 
which is thereafter paid by him, a resulting trust is 
created * * *. If payments are made in pursuance of 
the contract under which title was acquired. this will 
be sufficient to establish a resulting trust * * *. And 
it is not material in such cases whether the obligation 
for deferred payments is made by the cestui que trust 
or the trustee, if the payments are made by the cestut. 
{Emphasis supplied.] 


See also 4 Scott on Trusts § 456.2 (1956). The facts of the 
instant case clearly demonstrate that the Texas Avenue prop- 
erty was the subject of a resulting trust. See 5 Thompson, 
Real Property. Sec. 2343 (1957). Miss Terpstra took record 
title and nothing more; appellant paid for the property, and 
lived in the house. 


The general proposition is unquestioned that. where 
upon a purchase of property the conveyance of legal 
title is to one person while the consideration is paid by 
another, an implied or resulting trust immediately 
arises, and the grantee in the conveyance will be held 
as trustee for the party from whom the consideration 
proceeds. 

He who supplies the purchase money intends the pur- 
chase to be for his own benefit, and not for another, 
and * * * the conveyance in the name of another is 
a matter of convenience and arrangement between the 
parties, and this rule is vindicated by the experience 
of mankind. 1 Perry on Trusts, (4th ed.) § 126. 
Smithsonian Institution v. Meech, supra at 407. [Em- 
phasis supplied.] 


Thus, since the trustee of a resulting trust is not the “pur- 
chaser” of the property held in trust, even though the trustee 
signed trust notes, appellant’s statements that Miss Terpstra 
purchased the property in May, 1958 for $21,500 were false. 
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It follows. then, that appellant’s contentions that the pur- 
chaser and owner of property are one and the same person 
work to his detriment. Adopting appellant’s definitional logic, 
since it is in this case clear that he was in fact and in law the 
purchaser, he must in fact and in law be the owner. 

There is, however, another basis for viewing appellant as the 
owner—the identity of equitable title and ownership. Under 
the then existing resulting trust, he held the equitable estate 
in the property. See Slates v. Rudderforth, 25 App. D.C. 497 
(1905); 2A Bogert. Trusts and Trustees. § 454 (1953). CH. 
Marshall v. Kraak, 23 App. D.C. 129 (1904). “Although a 
person holds the equitable title only to property, he is, both in 
common parlance and legal acceptation, the owner there- 
of* * * *.” 1 Thompson, Real Property, Sec. 43 (1939). Ad- 
mittedly, the word “owner” on the credit application form was 
amplified by the phrase “name of titleholder.” Unless this 
phrase served to alter the definition of owner in common par- 
lance and legal acceptation. appellant's listing of Miss Terpstra 
as owner of the property was false. “Title” is usually con- 
ceived of as a fee interest—a full and absolute interest in the 
property unless specifically qualified. 5 Thompson. Real 
Property. Sec. 2395 (1957); United States v. Hunter, 21 Fed. 
615 (E.D. Mo. 1884). If no specific type of title is contem- 
plated (beyond that which connotes ownership, which is ex- 
pressly the case at bar), then in the situation where legal and 
equitable title are separated “actual or constructive possession 
coupled with the legal right of possession will constitute good 
and sufficient title.” 5 Thompson, ibid. Since a cestui que 
trust of a resulting trust holds the possessory interest, and in 
the instant case was in actual possession, he was the titleholder. 
In sum. whether it is assumed that the appellant was referring 
to Miss Terpstra as “owner,” “titleholder,” or “purchaser” (he 
concedes the latter) of the Texas Avenue property, he uttered 
a, false statement, since she was none of them. 

b. Appellant’s argument that Miss Terpstra was titleholder 
(thus owner, thus purchaser), in view of her status as holder 
of record, and thus legal. title is incorrect for another reason. 
His view is not sanctioned by the statutes of this jurisdiction; 
Miss Terpstra did not even hold legal title. Appellant synon- 


18 


ymizes “holder of record title” with “holder of legal title” 
throughout his brief. But the District’s Statute of Uses, 45 
D.C. Code 1201 (1961), denies that relationship. That sec- 
tion provides that a trustee to whom lands are conveyed for the 
use of or in trust for another (e.g., a resulting trust) shall take 
no estate or interest, legal or equitable; rather, the beneficiary 
of the trust shall have a legal estate of the same quality as 
his equitable estate.’ Appellant held the equitable estate. 
See Slates v. Rudderforth, supra. He thus held the legal 
estate. or title. notwithstanding the fact that record title was 
in another. Listing Miss Terpstra as titleholder, then, whether 
legal or equitable. was false, and reference to her in either 
capacity as the purchaser of the property was equally false. 


2. “Applicant” 


Appellant was also convicted of falsely stating that Miss 
Terpstra was the applicant for the loan.* An applicant for a 
home improvement property loan is not simply the one whose 
name appears on the bottom of the form. See Cohen v. United 
States, infra. An applicant, rather, is a “borrower” as defined 
in 24 C.F-R. 201.1(i). A borrower is one “who applies for and 
receives a loan in reliance upon the provisions of the Act and 
whose interest in the property to be improved is: 


(1) A fee title. or 

(2) Alife estate. or 

(3) A fee title or life estate subject to a mortgage, deed 
of trust. or other lien securing a debt, or 

(4) A mutually binding contract for the purchase of prop- 
erty where the borrower is rightfully in possession 
and the purchase price is payable in installments, or 


*'The exception is where the trustee is an active trustee. Clearly, Miss 
Terpstra was the most passive of trustees. Accordingly, appellant had the 
rights of possession, control and disposal of the property. Betker v. Nalley, 
78 U.S. App. D.C. 312. 140 F. 2d 171 (1944): Dunlap v. Jones, 38 F. Supp. 
593 (D.D.C. 1941). aff'd, 76 U.S. App. D.C. 422, 128 F. 2d 763 (1942); 2 
Restatement (Second) Trusts, ch. 12, p. 325 (1959). 

*Only one statement need properly have been found false by the jury 
for appellant’s conviction to be sustained. Todorow v. United States, 173 
F. 2d 439 (9th Cir. 1949). cert. denied, 337 U.S. 925. 
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(5) A lease having a fixed term, expiring not less than 
six calendar months after the maturity of the loan.” 7 


Miss Terpstra was not an eligible borrower under the law. 
Clearly, she did not fall within classes (2), (4), or (5). She 
must thus have held the fee title to the property, in order that 
the listing of her as applicant was valid (for listing her as ap- 
plicant was an assertion that she was an eligible applicant, and 
if she was not, the statement was false). Miss Terpstra did 
not hold fee title. As has been stated, see authorities cited, 
supra, p. 17, unless the circumstances indicate to the contrary, 
it is the equitable, rather than the legal estate which is com- 
monly referred to by the use of the word “fee.” Appellant 
demonstrates no intent on the part of the FHA to permit the 
legal titleholder (in the instant case the holder of record title) 
rather than the equitable titleholder, to apply for a home im- 
provement property loan. Indeed, the intention is clearly to 
the contrary; the FHA was primarily concerned with the ap- 
plicant holding a possessory interest, which the holder of 
equitable title does. For example. a borrower may lack lega! 
title, but hold the possessory interest under Subsection (4). 
Moreover, his interest in the property may be limited merely 
to a lease under Subsection (5). In short. if the applicant does 
not hold both legal and equitable title (and applies pursuant 
to subsection (1)), he must, in order to qualify for a loan. hold 
the equitable title. Miss Terpstra did not: she was incorrectly 
listed as the applicant. Appellant did hold the equitable title. 
his name did not appear on the application. Stated another 
way, appellant was the applicant. but listed Miss Terpstra as 
such in his stead. 

Furthermore, since 24 D.C. Code 1201 compels the conclu- 
sion that, in a resulting trust, the cestui que trust or beneficiary 
(appellant) holds both the legal and equitable estate or title, 
Miss Terpstra, the trustee, could in no way be construed to 
possess the fee title to the property. Appellant's designation 
of her as applicant (holder of fee title) was, accordingly. false, 
and was, as the jury found, knowingly made for the purpose of 
improperly obtaining an FHA-insured loan. 


* Significantly, the definitions were considered by the jury (J.A. 79). 
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D. Appellant’s statements were grounded in fraud, and were false ab 
initio 

There is yet another and independent ground for sustaining 
the conviction. The instant case comes within the rationale 
of Cohen. v. United States. 178 F. 2d 588 (6th Cir. 1949), cert. 
denied. 339 U.S. 920. In Cohen, the defendants were charged 
with a violation of the predecessor section of the present Sec- 
tion 1010. The charges arose out of deals negotiated by the 
defendants for re-siding the homes of several families. De- 
fendants would approach a homeowner and tell him of their 
plan to have the homeowner’s home re-sided without cost to 
him. Defendants’ stated purpose was the use of the re-sided 
home for advertisement and display. When the homeowner 
agreed, defendants produced some papers. explained that they 
were “just to show that you are the man that is getting this 
job”. and obtained signature (the homeowner filling in no 
blanks. nor reading the form). The homeowners testified that 
they were not aware that they in fact signed a note and a FHA 
credit application form. The defendants argued that the state- 
ments on the application were not established by the evidence 
tobe false. The Court replied: 


These contentions cannot be sustained. Appellants 
would have us construe Sec. 1731(a) so that it should 
apply to and prevent only the passing of documents 
which are “false,” in that they contain untrue state- 
ments concerning the financial status of the parties. 
Such a construction would result in a limitation neither 
expressed nor justified in light of the purpose of the 
FHA Act. Cf. Hartwell v. United States, 5 Cir., 107 F. 
2d 359. Uttering and publishing in violation of Sec. 
1731(a). & paper purporting to be a promissory note, 
but in fact false because its signature was secured by 
fraud. constitute an offense against the Government and 
not merely a tort against the purported marker. Jd. at 
591. 

The credit application and note in each transaction 
were false ab initio. The circumstances that the usual 
details as to ownership, etc., were correctly set down is 
immaterial. Although the information supplied in the 
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blanks was correct, the documents were intentionally 
untrue in that they represented the existence of obli- 
gations that had never been entered into and hence 
within the meaning of the statute were “false.” Ibid. 


Admittedly, in the instant case the signer of the note and 
application form knew that she was signing such documents. 
But she had no knowledge of the contents of the credit applica- 
tion form. Moreover. she had no awareness whatsoever of the 
consequences of signing the document. She was unaware that 
she was subjecting herself to a substantial personal liability 
(the property did not secure the note); appellant had assured 
her that he would take full responsibility for the loan pay- 
ments. It is reasonable to assume that Miss Terpstra never 
contemplated for a moment that she would be a judgment 
debtor. See United States v. Terpstra, Civil Action No. 4146- 
60. The only distinction. then, between this case and Cohen 
is that the victims there did not know that they were signing 
@ government form and did not know that a home improve- 
ment property loan was in issue. This is, we submit, a dis- 
tinction without a material difference. What is essential to 


both cases is that the signers never knew they were making 
themselves financially liable to the government, that is, enter- 
ing knowingly and voluntarily into an obligation. Miss Terp- 
stra knew herself only to be an accommodating signer, not an 
accommodating debtor. Had appellant not kept from her the 
significance and possible consequences of her actions, the Cohen 
case perhaps might not apply. But he did, and it does. 


II. The indictment was valid 


The indictment under which appellant was convicted was 
drawn in the language of the statute, clearly set forth the crimi- 
nal act, charged every essential element of the crime. and sup- 
plied the specific information applicable to the transaction 
described therein. Accordingly it was valid. Cohen v. 
United States, supra at 591; Rule 7(c), Fed. R. Crim. P. Ap- 
pellant alleges that the indictment did not charge him with 
misuse of the loan funds. (Brief of Appellant, p. 28.) He is 
correct. It is difficult to see how appellant was prejudiced 
by the appellee’s “failure” further to indict him. He argues 
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that evidence as to the mis-use of funds was presented. It 
should be noted that this is his characterization of the em- 
ployment of the funds; appellee did not attempt to prove, nor 
did it in fact prove, that appellant misused the loan proceeds. 
(See colloquy at bench, J.A. 93.) Rather, evidence was ad- 
duced which proved the simple fact of use of the funds by ap- 
pellant, which was essential to the prosecution’s case. 

Finally, appellant argues that the indictment failed to 
charge him with failing to disclose that he had an interest in 
the property. (Brief of Appellant, pp. 28-29.) In effect, ap- 
pellant reasons that the jury found appellant’s statements 
false because it deemed disclosure of his status essential to 
truthfulness, and this being so, it was imperative that he be 
charged with a failure to disclose. The Government, however, 
need not set forth in the indictment in what manner false 
statements are false. Cohen v. United States, supra at 591; 
United States v. Pape, 144 F. 2d 778 (2d Cir. 1944)., cert. 
denied, 323 U.S. 756. Appellant sought no bill of particulars. 
He was not entitled to have the theory of the prosecution’s 
case spelled out with particularity in the indictment. In any 
event, there was full legal justification and ample evidence 
before the jury for that body to conclude that appellant’s 
statements were wholly false, without relationship to his fail- 
ure to disclose his interest. Accordingly, appellant’s inter- 
pretation of the jury’s verdict is unsupported by law or the 
facts of this case. 


* * * * * 


In providing for unsecured low-interest loans for homeown- 
ers, Congress did not consent to play word games with the 
citizenry. When the Federal Housing Administration, pre- 
liminary to disbursing loan funds to those in need, seeks in- 
formation concerning the eligibility of the homeowner, it and 
Congress are “entitled to require that the information be given 
in good faith and not falsely with intent to deceive.” Kay 
v. United States, 303 U.S. 1, 6 (1938). The seeker of the privi- 
lege is obligated to deal fairly and openly with the Govern- 
ment; artifice and fraud cannot serve to evade this obligation. 
See Coleman v. United States, 153 F. 2d 400 (6th Cir. 1946). 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Davin C. AcHEson, 
United States Attorney. 
Natuan J. Pavtson, 
ALFRED HanTMaN, 
Barry Sipman, 
Assistant United States Attorneys. 
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APPELLANT'S REPLY BRIEF 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


BERNARD J. CARVALHO, 
Appellant, 
Ve 
THE UNITED STATES OF AMERICA, 


Appellee. 


THE QUESTION OF WHETHER VIOLET TERPSTRA 
WAS THE TRUE APPLICANT WAS A LEGAL QUES- 
TION, RATHER THAN A QUESTION OF FACT FOR 


THE JURY 


Appellee in its brief argues that, as a mat- 


cer of law, the statement in the loan application that 


Violet Terpstra was the applicant was essentially false 


ana that the question of falsity was for the jury to 


determine. 


The question of whether Violet Terpstra was 
the proper and true applicant was purely a question of 
law, rather than a question of fact to be presented to 
the jucy. Under applicable FHA regulations the proper 
loan applicant in such a case is the person whose inter- 
est in the property to be improved is a fee title (J.A. 
79, 24 CFR 201.1 (i)). The essential question then was 
whether Violet Terpstra had the fee title. This is a 
question of law and must properly be dealt with by the 
court. Members of the jury cannot be presumed to have 
the capacity or qualifications to decide such a legal 
question. The jury's function is to maxe eieannies based 
on facts, not to form speculative conclusions as to what 
1s the law. Cucley v. United States, 81 U.S. App. D.C. 


38S, 160 F.2d 225 (1947), Cert. den. 331 U.S. 837; Am. 


Jur. Trial, Sec. 156, 158, 284. In Curley v. United 


States, supra, this court stated: 


"The functions of the jury include 
the determination of the credibility of 
witnesses, the weighing of the evidence, 
and the drawing of justifiable inferences 
of fact from proven facts. It is the 
function of the judge to deny the jury 


any opportunity to zunct.on beyond 
its province. The jucy may not be 
permitted cto conjecture merely, or 
to conclude upon pure speculation 
or from passion, prejudice or sym- 
pathy." 


stated in American Jurisprudence, 


"The jucy are not judges of the 
law. They should take the law as laid 
down by the court and give it full ef- 
fect, but its application to the facts, 
and the facts themselves are for them 
to detexmine." Supra, sec. 1556. 


In the present case the crial judge did not 


instruct the jury as to the applicabie law. Instead, 


he permitted the jury to speculate as cto whether Vioiet 


Terpstra was the legal owner, and therefore the true ap- 
plicant, or whether the appellant had a sufricient ia- 
terest in the property to be reyarded as the true owner. 
The jury was thus not finding facts, but was permitted 
to pass upon a question of law. 

Pppeilee in its brief cites a whole secies of 
cases holdiny that a question of faisity is a question 
for the jury to determine. In all of the cases cited, 


however, the question for the jury was a factual rather 


than a legal question. For example, in Maczani v. U.S., 
83 U.S. App. D.C. 78, 168 F.2d 133 (1548), affirmed per 
curiam 335 U.S. 8»5, the question for the jury was whe- 
ther Marzani had ever been a member of the Communist 
Party. This was purely a fact question, not a question 
of iaw. Similacly, in Haakinson v. U. S., 238 F.24 775 
(CA 8, 135556), the question for the jury was whether the 
proceeds of an FHA home improvement loan had been used 
to finance the purchase of a car or to make imprpvenents 
on the property. This was purely a question of zact, 
properly within the province of the jury. The other 
cases cited by appellee can be similarly distinguished 
from the present. case. 


II. 


VIOLET TERFSTRA WAS NOT _A_ STRAW PARTY 


Appellee in its brief, as at the trial, con- 


stantly refers to Violet Terpstra as a straw party, and 
insists that fee title to the property was held by ap- 
pellant. Such a position is completely without support. 


There is nothing in the record to support the contention 


that appellant had the fee interest. From a legal 
standpoint he had neither a possessory nor an equit- 
able interest in the property. He had paid nothzny 
toward the purchase of the property and had yiven 

no other consideration which would entitle him to 
claim any iegal or equitable title. His interest 
was limited to an unresolved desire to be able at 
some future Gate co own the property. 

Violet Texrpstca was far more than a straw 
party. A straw party is one who takes title only as 
a temporary vehicle for transfer to some other person. 
BA straw party does not give consideration for title 
and, in the usual case, merely transmits the title 


on to another party. Pacific Royalty Co. v. Wiiliams, 


227 F.2a 46 (CA 10, 1:55); Collins.v. Curtain, 325 


Mass. 123, 85 N.E. 2d 211. A straw party in the par- 
tance of ceal estate dealers is a mere conduit in hold- 
ing and passing title. Van Raalte v. Epstein, 202 Mo. 
173, Sv S.W. 1077. See Words and Phrases, Vol. 40, 
"Straw Man.” A straw party does not exercise any of 
the indicia of ownership or bear any of the responsi- 


bilities that go with ownersh:p. This was not true of 


Violet Terpstra. She had actually given valuable 
consideration for the title to the property by exe- 
cuting purchase money notes binding herself and her 
credit. She held the title for a period of almost 
three years. If during that period the property had 
been destroyed by fire or other disaster she would 
have sustained the loss, and would have had to pay 
off the purchase money notes which she had executed. 
It is highly doubtful from a legal standpoint whether 
she would have had any recourse against appellant in 
such event. By the same token, during the period that 
title was in her name she could have taken possession 
of the property and lived in it, sold it, or have done 
whatever she wished with it; and appellant would have 
had no legal grounds upon which he could prevent. her 
from doing any of these things. 

In spite of this, appellee argues in its brief 
that "Miss Terpstra took record title and nothing more; 


appellant paid for the property, and lived in the house.” 


Appellee then goes on to quote the legal principle that: 


"The general proposition is 
unquestioned that, where upon a 


purchase of property the convey—- 
ance of legal title is to one per- 
son while the consideration is paid 
by another, an implied or resulting 
trust immediately arises, and the 
grantee in the conveyance wili be 
held as trustee for the party from 
whom the consideration proceeds. 


"He who supplies the purchase 
money intends the purchase to be 


for his own benefit, and not for 
another, and * * * the conveyance 

in the name of another is a matter 
of convenience and arrangement be- 
tween the parties, and this rule is 
vindicated by the experience of man- 
kind. 1 Perry on Trusts, (4th ed.) 
€ 126. Smithsonian Institution v. 
Meech, supra at 407 (Emphasis sup- 
plied.)" 


It will be immediately seen that this legal principle 


has no applicability to the present case. There is 


absolutely nothing in the record to show that appellant 


supplied the purchase money or any part of it, nor is 
there anything in the record to show that he made any 
of the monthly payments on the trust notes after title 
was placed in the name of Violet Terpstra. On the con- 
trary, the record indicates that he made no monthly pay- 
ments up to the time that the application for the FHA 
loan was filed. As of that date the payments on the 


trust notes were almost $1,500 in arrears. As far as 


it appears in the record appellant paid not a red cent 
toward the purchase of the property. Violet Terpstra 


was the only one who gave any consideration, and if 


anyone was legally entitled to the property she was 


that person. In the light of these facts it is dif- 
ficult to see how appellee can contend chat appellant 
had the "fee" interest in the property, and Violet 
Terpstra was only a straw party. 
IIt. 

REGARDLESS OF WHO HAD THE FEE INTEREST, 

THE FHA LOAN APPLICATION ASKED ONLY FOR 

THE NAME OF THE TITLE HOLDER 

The question of who had the "fee" interest 
properly relates to who was the actual owner of the 
property, but the FHA loan application did not ask 
for information as to the "fee" owner; it asked ‘for 
the name of the title holder. Violet Terpstra was 
the title holder, and her name was properly inserted 
in this space. If appellant had put his name in this 
space it would have been false because he was not the 


title holder. He supplied the strict and literal in- 


formation which the application demanded, namely, the 


identity of the title holder. He also stated that 
Violet Terpstra had purchased the property for $21,500. 
This statement was likewise in accord with actual fact. 
Appellant could not have stated that he was the pur- 
chaser because he had put up no money or other consider- 
ation whatsoever for the property. Violet Terpstra, on 
the other hand, had given purchase money notes for 
$21,500 which legally bound her to pay that amount. 

It would be a most perilous procedure for any 
person to undertake to fill out any Government form if 


the printed words in the form are to be given hidden 


meanings which are not disclosed to the unsuspecting 


applicant, and if the one who in good faith supplies 
the requested information may later be charged with 
criminal misrepresentation because he did not properly 
analyze the legal implications of the wording of the 
form. This is precisely what has happened in this 
instance, and appeliant had been found guilty of false 
representations because he supplied exactly the infor- 
mation that the FHA application form called for. 

The trial judge in submitting this case to 


the jury instructed the jury, in effect, that it could 


disregard the plain wording of the application form 
and find the appellant guilty even though the intox= 
mation which he supplied literally complied with what 
was requested in the application form. The court took 
the position that the jury could "look beyond the form 
to the substance of the transaction" (J.A. 113). This, 
appellant contends, violates every concept of the rights 
of a defendant in a criminal trial. 

IV. 


APPELLANT WAS CONVICTED OF AN OFFENSE 
NOT CHARGED IN THE INDICTMENT 


Appellant has contended, and still contends, 
that as this case was submitted to the jury the jury 
was not limited to a finding based upon the offense 
charged in the indictment but was free to consider 
other grounds for finding appellant guilty. 

Appellee in its brief admits, aitercin aes 


intentionally, that this was the case. On page 13 of 


its brief appellee states "The pathetic story of 


Violet Terpstra's gullibility provided the jury with 


the background for its determination that appellant's 


statements were false." Appellee goes on to argue 
that appellant took advantage of Miss Terpstra and 
fravdulently induced her to place her name on the 
deed. Since appellant thus victimized Violet Terpstra, 
appellee argues, his statements on the loan application 
“were grounded in fraud, and were false ab initio." 
On this basis, appellee contends, (page 20), the jury 
was justified in finding appellant guilty. 

No argument could be more perfectly calcu- 
lated to show that appellant was improperly convicted. 
Appellant was never charged with committing fraud on 


Violet Terpstra, nor in his defense did he ever have 


the opportunity to answer such a charge. The indict- 


ment charged Him only with making a false statement 

in the loan application. If the Government wished 

to charge him with fraud it should have included such 

a charge in the indictment. Nevertheless, the Govern- 
ment was permitted to introduce evidence in the con- 
text of which the jury could conclude that defendant 
was guilty of fraud on Violet Terpstra, and other of- 
fenses completely unrelated to the offense specifically 


charged. 


12. 


Although the Government failed to establish 
the falsity of the statements in the application, it 
proceeded to obtain a conviction on other grounés. The 
trial judge had a duty either to prevent the introduc- 
tion of such evidence, or to instruct the jury to dis- 
regard it. It is unthinkable that the Government can 
now rely upon this improper and extraneous evidence to 


sustain the conviction. 


Respectfully submitted, 


John L. Kilcullen 
Barr Building 
Washington 6, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 
[ Filed September 11, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA — 


Holding a Criminal Term 
Grand Jury Impanelled on June 29, 1961, Sworn in on July 5, 1961 


THE UNITED STATES OF AMERICA, 
Plaintiff 


Criminal No. 754-61 
) Grand Jury Original 
| 
) 
) 


Vv. 


BERNARD J, CARVAHLO, Violation: ne U.S.C. £1010 


Defendant 


The Grand Jury charges: 

On or about February 19, 1959, within the District of Columbia, 
the defendant Bernard J. Carvahlo, for the purpose of obtaining a loan 
and advance of credit in the amount of Fifteen Hundred Dollars ($1500) 
from the Union Trust Company of the District of Columbia, Munsey 
Branch, a body corporate, with the intent that such loan and advance of 
credit should be offered to and accepted by the Federal Housing Adminis- 
tration for insurance, passed, uttered and published. and caused to be 
passed, uttered and published, to Mr. John Barry, then employed as 
Assistant Treasurer of the aforesaid Union Trust Company, a falsely 
made credit application for a property improvement loan. dated February 
16, 1959, concerning premises located at 3424 Texas Avenue, S.E. , 
Washington, D.C., which credit application contained materially false 
and fraudulent representations, to wit, that the loan applicant was Violet 
M. Terpstra, then residing at 3424 Texas Avenue, S.E., Washington, D.C., 
and that the said Violet M. Terpstra had purchased said residence in 
May, 1958, for the price of $22,500, which statements and representations 
contained in said credit application the defendant then and there well 
knew to be false and fraudulent. | 

/s/ David C. Ncheson 


Attorney of the United States in and 


A TRUE BECE- for the District of Columbia 


/s/ Charles E. Sando 
Foreman. 


[ Filed September 12, 1961] 
ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 


entitled cause, it is this 12th day of September A.D., 1961, 
ORDERED, That Alan Kay, Esq. be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. 


/s/ Alexander Holtzoff 
JUDGE 


[ Filed September 15, 1961] 
PLEA OF DEFENDANT 
On this 15th day of September, 1961, the defendant Bernard J. 
Carvahlo, appearing in proper person and by his attorney Alan Kay, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 


By direction of 
ALEXANDER HOLTZOFF 
Presiding Judge 

Criminal Court # 1 
HARRY M. HULL, Clerk 
By /s/ H. G. Dodd 


P S 
ee Deputy Clerk 


United States Attorney 


By Victor Caputy 
Assistant United States Attorney 


Gerald Nevitt 
Official Reporter 
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EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
October 26, 1961 


* * x On ee 


MRS. ELEANOR D. WILLIAMS 


called as a witness by the Government, being first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. Now, I'd like you to speak up in a loud voice so 5 that His 
Honor, the ladies and gentlemen of the jury, the defendant and counsel 
can hear you. 

Give us your full name and your occupation? A. Eleanor D. 

Williams, First Deputy Recorder of Deeds, District of Columbia. 

Q. Miss Williams, -- is it Miss or Mrs.? A. Mrs. 

Q. Mrs. Williams, what do you do for the Recorder of Deeds? 

A. Ihave full charge of the land index, lot and square index, auto liens, 
and cashier's and chattels and personnel. | 

Q. Is ita fair statement to say that the Reconden of Deeds keeps 
a record of the title of property in the District of Columbia? A. Yes, sir. 

Q. At my request, did you examine your records for a chain of 
title for the premises known as 3424 Texas Avenue, Southeast, here in 
the District of Columbia? A. Yes, sir. | 

Q. Can you give us a property run down, or property run down 
for these premises from the beginning of May 6, 19 55? A. Yes, sir. 

Q. Allright. As of May 6, 1955, can you tell us who was title 
owner of record to this property? A. On May 6, 1955, there was a deed 
from Edwin J. Nunheimer and wife to Bernard J. Carvahlo and wife. 

Q. Now, let me show you Government Exhibit No: 1 for identifica- 
tion, and ask you if this is a certified photostatic copy of that deed trans- 

ferring title to that property to Mr. Bernard J. Carvahlo and his 
wife? A. (Perusing the document.) Yes, sir. | 
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Q. All right. Now, what was the next transaction concerning 
this property? A. May 6, 1955, there was a deed of trust entered 
of record, Bernard J. Carvahlo, et ux., to Addison and Beale, Trustees. 

Q. Was that a first trust? A. First trust. 

Q. I show you Government Exhibit No. 2 for identification, and 
ask you if that is the first trust that you are speaking of? A. (Perusing 
the document.) Yes, sir. 

THE COURT: To secure whom for how much? 

BY MR. HANTMAN: 

Q. All right. Will you tell His Honor who was being secured 
by that and for how much? A. Frederick W. Berens, Inc., a Delaware 
Corporation, $14,200.00. 

THE COURT: What is the date of that, as compared with 
Exhibit No. 1? 

THE WITNESS: They were recorded on the same day. 

THE COURT: The same day? 

THE WITNESS: Yes, sir. 

BY MR. HANTMAN: 
Q. All right. Now, what did you find to be the next evidence 


of title in connection with this particular piece of property? A. July 3, 
1956, a deed of trust; Bernard J. Carvahlo, et ux., to Bernstein and 


Hunt, Trustees. 
THE COURT: That is to secure a second trust? 
THE WITNESS: Second trust. 
BY MR. HANTMAN: 

Q. That is to secure whom for how much? A. John H. Hass -- 
H-a-a-s -- for $3,000.00 

Q. And this is the second trust instrument you spoke of a 
moment ago? A. Yes. Yes. Bernstein et al. 

THE COURT: Now, that would indicate, Mrs. Williams, would 
it not, from the records, that the Berens Company had loaned fourteen 
thousand -- what was it? 

THE WITNESS: Fourteen thousand two. 
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THE COURT: To Mr. and Mrs. Carvahlo -- 

THE WITNESS: Yes, sir. 

THE COURT: -- in whose name the title of the property was ? 

THE WITNESS: Yes, sir. 

THE COURT: In May 1956? 

THE WITNESS: Yes, sir. 

THE COURT: And that thereafter, Mr. and Mrs.. Carvahlo, 
in July 1956, borrowed $3,000.00, secured by a second trust, from 
a man named Haas? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. HANTMAN: 

Q. Now, what did you find to be the next entry of record with 
respect to the chain of title concerning the premises 3424 Texas 
Avenue, Southeast? A. There was a trustees’ deed entered of record, 
January 7, 1958; Hunt and Bernstein, Trustees, to the National City 
Investors, Inc. . 


Q. Now, I show you Government's Exhibit No. 4 paaeed for 


identification by the Clerk, and ask you if you can identify that ? 
A. (Perusing the document.) Yes, sir. 
Q. Is that the trustees’ deed ? A. That is the trustees’ deed. 
THE COURT: And the date of that? 
THE WITNESS: January 7, 1958. 
THE COURT: Now, those trustees named Hunt and Bernstein ? 
MR. HANTMAN: Right. 
THE COURT: They are the trustees who were named in the 
second deed of trust, were they not? 
THE WITNESS: Yes, sir. 
THE COURT: Now, they are now conveying that Pee to 
Investors -- what's the name of it? 
THE WITNESS: National City Investors, Inc. 


THE COURT: They are conveying the title to that property 
to the National City Investors, Inc., subject to the still existing first 
trust owned by the Berens Company, is that right? 

THE WITNESS: Yes, sir. 

MR. HANTMAN: Yes, sir. 

BY MR. HANTMAN: 

Q. Allright. Now, after the National City Investors came 
into title to this property, ma'm, what was the next evidence of record 
you had with respect to this particular premise? A. June 10, 1958, 
there was a deed recorded; National City Investors, Inc. to Violet M. 
Terpstra. 

Q. All right. I now show you Government Exhibit No. 5 for 


identification, and ask you if you can identify that instrument? 


A. (Perusing the document.) Yes, sir. 

Q. Will you give us the date of that? A. The date it was 
recorded ? 

Q. Yes? A. June 10, 1958. 

THE COURT: Which would indicate, on the face of it, that 
the National City Investors had sold this same property to Violet 
Terpstra, subject again to the Berens first trust, is that right? 

THE WITNESS: Yes, sir. 

BY MR. HANTMAN: 

Q. After the conveyance of this property, Mrs. Williams, to 
Miss Terpstra, of record, on June 10, 1958, what was the next entry 
you found in your records? A. June 10, 1958, recorded deed of trust, 
Violet M. Terpstra to Riggs National Bank of Washington. 

Q. Riggs National Bank being the trustees, were they not? 
A. (Perusing the document.) Yes, sir. 

Q. Trustees for whom? A. American Savings & Loan 
Association. 

Q. And how much was the first trust for? A. Thirteen 
Thousand dollars. 
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THE COURT: Well, now, that doesn*t show on its face that 
it is afir st trust, does it? 

THE WITNESS: It would be the first trust recorded since 
Violet M. Terpstra took title. 

THE COURT: But there was already a first trust? 

THE WITNESS: But there was already an existing deed of 

trust to Frederick W. Berens. 

THE COURT: So the document that you hold in yous hand is, 
in fact. a second deed of trust? 

THE WITNESS: Would be a second deed of trust) of record. 

THE COURT: All right. 

BY MR. HANTMAN: 

Q. That is Government's Exhibit No. 6, is it? A. Oh, yes. 

Q. Now, what was the next entry you found in your records ? 
A. June 10, 1958, there was a deed recorded; Violet ica to 
Hyman Rubin. | 

Q. Let me show you Government Exhibit No. 7, and ask you 


if this is the deed you just spoke of? A. (Perusing the document. ) 


Yes, sir. 

THE COURT: Just a minute. Let’s see if lam still doing all 
right. 

MR. HANTMAN: You're doing fine. Judge. 

THE COURT: That transaction would reflect this situation: 
That Violet Terpstra had sold this property to Hyman Rubin, subject 
to two trusts; one, the trust securing Berens for $14,000.00, and the 
other one securing the American Savings & Loan Association in the 
amount of $13,000.00, is that right? | 

THE WITNESS: Yes. sir. 

BY MR. HANTMAN: 

Q. And that is Government Exhibit No. 7, this conveyance 

that you just spoke of? A. Yes, sir. 
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Q. What is the next entry that you found in the records of the 
Recorder of Deed with respect to this property, Mrs. Williams? 
A. September 26, 1958, there was a deed recorded, Hyman Rubin, 
et ux., to Violet M. Terpstra. 

Q. I show you Government Exhibit No. 8, and ask you if you 
can identify that conveyance? A. (Perusing the document.) Yes, sir. 

THE COURT: Which shows of record that Hyman Rubin trans- 
ferred the same property back to Miss Terpstra? 

THE WITNESS: Yes, sir. 

BY MR, HANTMAN: 

Q. What was the date of that, Mrs. Williams? A. September 26, 
1958. 

THE COURT: Again subject to the Berens and the American 
Savings & Loan trusts? 

THE WITNESS: Yes, sir. 

BY MR. HANTMAN: 

Q. All right. Now, what was the next entry that you found 

of record with respect to this property? A. September 26, 1958, 
11-A deed of trust, recorded, Violet M. Terpstra to Malin and 

Bernstein, Trustees. 

Q. Allright. And I show you Government Exhibit No. 9, and 
ask you if you can identify that particular instrument? 

Is that the conveyance? A. (Perusing the document.) Yes, sir. 

THE COURT: Now who were the trustees ? 

THE WITNESS: Malin and Bernstein. Jerome M-a-l-i-n, et ux. 

THE COURT: And that secured whom for how much ? 

THE WITNESS: Oh. Hyman Rubin, $7,205.46. 

THE COURT: Nov, at this point, Mr. Hantman, I am confused 
about the status of the Berens and the American Savings trusts. 

MR. HANTMAN: Of record, if Your Honor please -- I'm sure 
the witness can testify to this: 

At this point you have a first trust in favor of Frederick Berens; 


you have a second trust in favor of the American Savings & Loan 
Association, and you have a third trust in favor of Hyman Rubin. 


THE COURT: Right. 

BY MR. HANTMAN: 

Q. And that is Government Exhibit No. 9, is that oe 
Mrs. Williams? A. Yes, sir. 

Q. And is the representation that I just made to the Judge 
accurate? A. Yes, sir. 

Q. Now, what was the next entry of record you have with re- 
spect to this property? A. January 9, 1959, there was a release 
recorded. | 

Q. A release of which trust? A. Release of trust -- may I 
identify as instrument number and date ? 

Q. Yes. A. Of May 6, 1955, Instrument No. 16826. 

Q. Now, would that have been the trust originally given to 
Frederick W. Berens? A. Yes, sir. : 

THE COURT: Which shows on the record that by that document 
the Berens first trust has been discharged ? : 

THE WITNESS: Yes, sir. 

THE COURT: And the property is, therefore, clear of the 
Berens trust at that time ? 

THE WITNESS: Yes, sir. 

BY MR. HANTMAN: 

Q. Of record, what is the effect of this release of the Berens 
first trust upon the trust that was held by American Savings & Loan 
and the trust held by Mr. Hyman Rubin? A. They are still of record. 

THE COURT: But they as of then become -- | 

THE WITNESS: First and second, respectively. : 

BY MR. HANTMAN: | 

Q. And the last exhibit that I showed you was Government 

Exhibit No. 10 for identification? A. Yes, sir. 


Q. Now, as of the time of the release, Mrs. Williams, of the 


first trust that was originally held by Frederick W. Berens, we have 
Miss Terpstra title holder of record of this particular premise, is 
that right? A. Yes, sir. | 


Q. By the way, what is the lot and square of this property ? 
A. Lot 82, in Square 5538. 
Q. How long do your records indicate that Miss Terpstra was 


the title holder of record of this particular property ? 

THE COURT: After it was reconveyed to her ? 

MR. HANTMAN: Right, Your Honor. 

THE WITNESS: She was really the owner of the property of 
record up to 3-15-61. 

BY MR. HANTMAN: 

Q. And what happened on 3-15-61? A. Trustees' deed was 
recorded. Malin and Bernstein, Trustees, to National City Investors, 
Inc. 

Q. Did you find any record at all showing a reconveyance of 

this property from one, Violet Terpstra to the defendant, 
Bernard J. Carvahlo, any time in 1960? A. No, sir. 

MR. HANTMAN: I have no further questions. 

THE COURT: So that, as of that date in 1961, the record re- 
flects that there had been another foreclosure ? 

THE WITNESS: Yes, sir. 

THE COURT: And the trustees who foreclosed and sold the 
property once again to National City Investors were the trustees under 
what deed of trust ? 

THE WITNESS: Would be now the second deed of trust, which 
was previously the third deed of trust. 

THE COURT: Which was the one in favor of -- 

MR, HANTMAN: Hyman Rubin. 

THE WITNESS: Yes. 

THE COURT: Yes. 

MR. HANTMAN: That's all the questions that I have, Your 
Honor. 

THE COURT: Mr. Kay. 
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CROSS EXAMINATION 
BY MR, KAY: 

Q. Mrs. Williams, I just have one question: On February 16, 1959, 
who was the title holder of record or owner of the property, located on 
Lot 82, Square 5538, 3424 Texas Avenue, Southeast? A. What was the 

15 date ? : 

Q. February 16, 1959? A. Violet M. Terpstra. 

MR. KAY: Thank you, Mrs. Williams. 

THE COURT: Is that all? 

MR. HANTMAN: I have no further questions. 

THE COURT: You are excused, Mrs. Williams. 

(Witness excused.) 

MR. HANTMAN: The Government offers into evidence Govern- 
ment Exhibits Nos. 1 through 10, which have been marked for identifica- 
tion, Your Honor. | 

MR. KAY: No objection, Your Honor. 

THE COURT: They may be received. 

* * * 
VIOLET M. TERPSTRA 
called as a witness by the Government, being first duly sworn, was ex- 
amined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. I would like you to speak up in a loud voice, so that His Honor, 
the ladies and gentlemen of the jury, the defendant and counsel can hear 
you. Give us your full name and address, please % IN5 Violet M. Terpstra. 

Q. You will have to speak up, mam? A. Violet M. Terpstra. I 


don't have an address in Washington. I am in foreign service. 
Q. Where are you employed? A. I.C.A. | 
Q. You are awaiting reassignment? A. Well, I have been re- 


assigned. 
Q. Miss Terpstra, do you know the defendant in this Se Bernard 


J. Carvahlo? A. Yes. 
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Q. When and where did you first meet him? A. I met him in 
1957, in the fall, at the Waldorf Service Club. 

THE COURT: Just a moment. Let's try an experiment, Miss 
Terpstra. Turn that microphone away from you altogether; turn it toward 


me. Now, tell us again, speaking straight ahead of you, where 
did you meet him ? 

THE WITNESS: At the Waldorf Service Club, Waldorf, Maryland. 

THE COURT: Waldorf, Maryland? 

THE WITNESS: Yes, sir. 

THE COURT: Now, turn that on, and try to speak into it -- wait 
until something happens -- is it on? 

THE MARSHAL: It is. 

THE COURT: All right. Go ahead. 

BY MR. HANTMAN: 

Q. Was the defendant a friend of yours? A. Well, I met him at 
the club; yes, he and his wife. 

Q. Do you know where the defendant and his wife were then re- 
siding? A. At the time I met him, I didn't. 

Q. Did you ever visit the defendant and his wife in their residence 
at 3424 Texas Avenue, Southeast, here in the District of Columbia? 

A. Yes. 

Q. Did you ever have a conversation with the defendant relative 
to the ownership of record with respect to 3424 Texas Avenue, Southeast ? 
A. Well -- what do you mean? 

Q. Well, -- A. Did he ever tell me if he owned it? 

Q. No, no. | Did you ever have a conversation with the defendant 
relative to your signing some document in connection with 3424 Texas 
Avenue, Southeast? A. Yes. 

Q. When and where was that? A. In 1958. 

Q. All right. Do you know about what month approximately ? 

A. April or May; I'm not sure. 
Q. All right. Where did you have this conversation? A. In his 
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Q. And where was that? A. He was driving. 

Q. Here in the District of Columbia? A. Yes. | 

Q. Tell us, as best you recall, the nature of the conversation 
you had with the defendant, Bernard Carvahlo, on that occasion relative 
to your signing papers concerning 3424 Texas Avenue, Southeast ? 

A. Well, he asked me if I would be a straw owner for the thing. 

THE COURT: He asked you to be what? 

THE WITNESS: A straw owner. 

THE COURT: A straw party? 

THE WITNESS: Yes. 

BY MR. HANTMAN: 
. Did you know what a straw party was? A. No. 
. Did you ask the defendant? A. Yes. | 
. What did he say? A. Well, he said my name on the deed. 

Q. Did you ask the defendant why he wanted you to be a straw? 
A. Idon't remember whether I did or not. 

THE COURT: Do you remember whether he explained what he 
had in mind, what his purpose was ? 

THE WITNESS: Well, no. 

THE COURT: You can't remember what he told oui? 

THE WITNESS: No. 

BY MR. HANTMAN: 

Q. Did you agree to serve as a straw party for the defendant, 
Bernard Carvahlo? A. Yes. : 

THE COURT: Did you understand at the time that the property 
would be put in your name just for the purpose of the record, that you 
wouldn't, in fact, own it? | 

THE WITNESS: Yes. 

BY MR. HANTMAN: , 
Q. Did there come a time when you went with the defendant to 


some particular place to sign some documents relative to this property ? 
A. Yes. 
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Q. I would like to show you a series of exhibits which have been 
received in evidence, Government Exhibit No. 5, for example, which is 


a ceed conveying the property from National City Investors to one, 
Violet M. Terpstra, recorded on the 10th day of June, 1958. Were you 
aware of the fact that the property, 3424 Texas Avenue, Southeast, was 
conveyed to you on that day? A. Yes. (Perusing the document.) 

Q. Now, showing you Government Exhibit No. 6, which is a trust, 
between Violet M. Terpstra and the American Savings & Loan Associa- 
tion, with the Riggs National Bank as Trustee. I*ll ask you to look at 
this document and tell me if that is your signature that appears at the 
bottom? A. (Perusing the document.) Yes. 

Q. Looking at Government Exhibit No. 7, which is a deed, namely, 
a conveyance of the property from you to one, Hyman Rubin, Grantee, 
dated 14th of May, 1958, recorded June 10, 1958, I'll ask you if that's 
your signature? A. (Perusing the document.) Yes. 

Q. Looking at Government's Exhibit No. 9, which is a trust 
from Violet Terpstra to Jerome Malin, et al., Trustees, recorded Sep- 
tember 26, 1958, I'll ask you if that is your signature that appears at 
the bottom of this conveyance? A. (Perusing the document.) Yes. 

Q. When and where did you sign these particular documents on 
which you identified your signature? A. Well, I'm not sure where I 
signed all of them. 

Q. Keep your voice up. Maybe if I stand back here -- 

THE COURT: She said, "I'm not sure where I signed all of them." 

THE WITNESS: City Investors, I believe some of them were 
signed there. 

BY MR. HANTMAN: 

Q. Well, could you tell the Court and jury by looking at the 
instruments or by the date of the instruments when and where you signed 
each of them? A. No, because I don't remember the place. 

Q. Allright. You said something about National City Investors. 
How many documents did you sign there? A. I don’t remember; several. 
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THE COURT: How many did she sign there? Dol understand 
that Miss Terpstra went to their office? Did you go to the office of the 
National City Investors ? | 

THE WITNESS: Yes. 

THE COURT: And there you signed documents ? , 

THE WITNESS: Yes. | 

THE COURT: On more than one occasion ? 

THE WITNESS: No, I think I only went there once. 

BY MR. HANTMAN: 

Q. Let me stand back here, and speak up so that I can hear you 
back here. How did you know to go to the office of National City Investors? 
A. Well, Mr. Carvahlo picked me up at my office and took me there. 

Q. Did Mr. Carvahlo go with you to National City Investors ? 
A. Yes. | 

Q. Was Mr. Carvahlo there while you signed the various docu- 
ments at that time? A. Yes. 

Q. Who represented National City Investors on that occasion, 
do you recall? A. There were several people there. I remember Mr. 
Nussbaum was there. | 

Q. Would that be Harold Nussbaum, Attorney ? A. Yes. 

@. Now, in connection with the conveyance of this particular 
property between National City Investors and Violet Terpstra, Govern- 
ment's Exhibit No. 5, did you pay any money for the transfer of the 
property from National City Investors to you? A. No. | 

Q. Atany time? A. No. 

Q. We have heard, prior to your entry into the courtroom, that 
there was a first and second trust on this property ultimately in which 


you were the mortgagee of the property with respect to those two trusts -- 
THE COURT: The mortgagee ? | 
MR. HANTMAN: The maker. The maker, rather, with respect 

to those two trusts -- 


THE COURT: Do you know what he's talking about, Miss 
Terpstra? 
THE WITNESS: Well, I'm not real sure. 
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THE COURT: The records show that you are supposed to have 
signed two deeds of trust, which meant that on the record it appeared 
that you borrowed money on two occasions, giving a mortgage on this 
house on Texas Avenue. That's what the records show. Now, ask your 
question. 

BY MR. HANTMAN: 

Q. Now, the question I'll put to you, ma'm: In connection with 

these two trusts of record with respect to 3424 Texas Avenue, Southeast, 


did you ever make any payments at all on either the first or second 


trust? A. No. 

THE COURT: First, did you ever borrow money yourself? 

THE WITNESS: No. 

THE COURT: Did you ever get it? 

THE WITNESS: No. 

BY MR. HANTMAN: 

Q. Did you ever buy 3424 Texas Avenue, Southeast, in the 
District of Columbia, in May of 1958 for $22,500.00? A. No. 

Q. As of February 16, 1959, had you then been residing at 
3424 Texas Avenue, Southeast, for a period of nine months? A. No. 

Q. Did you ever live at 3424 Texas Avenue, Southeast? A. No. 

Q. Now, you knew, did you not, along about the month of February, 
1959, and even prior thereto, that at least on paper, the title of this prop- 
erty was in your name, did you not? A. Yes. Yes. 

Q. Did you ever have any conversation with the defendant, 
Bernard J. Carvahlo, relative to taking your name off the property ? 
A. Yes, several times. 

Q. What did you say to the defendant on these occasions and 
what, if any, reply did he make to you? A. Well, I asked him to take 
my name off the deed; I asked him to take my name off the deeds. 

Q. What did Bernard Carvahlo say to you? A. Well, he kept 
putting me off. 

Q. Did there come a time when Mr. Carvahlo conferred with 
you relative to an FHA home improvement loan for this property? A. Yes. 
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Q. When was that? A. Around February of 159. 
Q. February 1959? A. Yes. 
Q. Where did you have this conversation with the defendant ? 


A. Idon't remember where that was. 

Q. Give us your best recollection of the details of the conversa- 
tion -- what did he say about this home improvement loan and what, if 
any, reply did you make? A. Well, I asked him to take my name off the 
deed, and he said they had had some improvements made. Since ny name 
was on the deed, I would have to get the loan. : 

Q. You would have to take the loan -- 

THE COURT: Your words were you would have "to get the loan," 
isn't that what you said? 

THE WITNESS: Yes. 

BY MR. HANTMAN: 

Q. Now, did there come a time when you tna signed an FHA 
Home Improvement Loan Application in connection with a premises, 
3424 Texas Avenue, Southeast? A. Yes. : 

@. When and where did you sign it? A. At the Carvahlo resi- 
dence, at 3424 Texas Avenue. 

Q. That's here in the District of Columbia? A. Yes. 

Q. Who brought the credit application to you for the signature ? 
A. Mr. Carvahlo. 

THE COURT: Was it already filled out? 

THE WITNESS: Part of it. I don’t remember whether it was all 
filled out or not. 

BY MR. HANTMAN: 

Q. How much do you recall being completed when you signed it? 
A. Well, my name was on it and 3424 Texas Avenue; I believe the bank 
was on it. 

Q. Which bank was that? A. Union Trust. 
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MR. HANTMAN: If Your Honor please, I'd like to have this 
document marked the next Government exhibit -- Government Exhibit 
No. 11 for identification. 

THE COURT: That appears to be an original. 

MR. HANTMAN: That is an original, Your Honor. Ihave a 
photostat, which I would like to use in place of it if the Court and counsel 
have no objection. 

THE COURT: Give it the same number with an "A." 


(Government Exhibit No. 11, 

Credit Application for Property 
Improvement Loan, and Govern- 
ment Exhibit No. 11-A, a photostat 
thereof, were marked for identi- 
fication.) 


BY MR. HANTMAN: 
Q. Let me show you Government's Exhibit No. 11-A, which the 
Clerk marked for identification. I appreciate the fact that this is a 
photostat of the original which Mr. Kay has, No. 11. I'll ask you if you 


can identify this document? A. (Perusing the document.) Yes. 


Q. Allright. When and where did you first see this instrument ¢ 
A. At Carvahlo’s residence. 

Q. Is this the credit application that Mr. Carvahlo presented to 
you for signature in February 1959? A. Yes. Yes. 

Q. Is that your signature that appears at the bottom thereof ? 

A. Yes. 

Q. You signed this instrument at his specific request? A. Yes. 

THE COURT: Let me see that. 

(Whereupon, the exhibit was passed to the Court.) 

THE COURT: Are you able to say now whether the typing that is 
on this from had been done, and whether the form had been filled in 
completed, as it is now, at the time you signed it? 

THE WITNESS: No, I don't remember it being completed, Your 
Honor; Ido remember my name on it, and the bank. 
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THE COURT: And the bank? You remember the Penk name ? 

THE WITNESS: Yes. Yes. | 

THE COURT: You don't remember anything else at all? 

THE WITNESS: No. 

THE COURT: The reference to $1500.00 as the amount of credit 
required, is that familiar ? 

THE WITNESS: No. 

THE COURT: Did you know at the time you signed this how 
much money was being asked for ? 

THE WITNESS: No. 

THE COURT: Another item refers to the present income from 
business as $5200.00 per year. Was that filled in, do you know that? 

THE WITNESS: I don't -- I don't remember mate it was 
filled in. | 

THE COURT: Keep talking into the microphone. “And your posi- 
tion is listed in typing as a secretary, and your business telephone 


number is given here. Do you remember whether that was filled in? 
THE WITNESS: I don't remember. 
THE COURT: It also used the address of the house, and said that 


it was owned by you -- that is typed in -- that you bought it on 5-"58, 
that you paid $22,500.00. Do you know if what I just read was filled in 
at that time ? 

THE WITNESS: I don't remember, Your Honor. 

THE COURT: It also shows -- am I trying your case for you, 
Mr. Hantman ? 

MR. HANTMAN: No, you are not, Your Honor. © 

THE COURT: I sometimes get in this situation without realizing 
it, I guess. 

MR. HANTMAN: I think, for the sake of brevity, the only thing 
that the witness does recall is the name and address of the bank. 

THE COURT: I want to be sure. I'm also ane so I might 
as well finish. 
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MR, HANTMAN: Yes, Your Honor. 

THE COURT: Then it has a place to be filled in, "Proceeds of 
the loan will be used to improve the property as follows:" -- that is in 
print -- then, in typing: "New roof, estimated cost, $400.00; painting 
inside and out, estimated cost, $700.00; copper pipes and water heater, 
estimated cost, $200.00." Do you know whether that was filled in? 

THE WITNESS: I don't remember. 

BY MR. HANTMAN: 

Q. What did you do with this credit application after you signed 
it? A. Well, Mr. Carvahlo kept it. 

Q. Did you return itto him? A. To his office. 

Q. Do you know what, if anything, he did with it? A. No, I 
don't. 

* * 
AFTERNOON SESSION 
* * * 
BY MR. HANTMAN: 

Q. Miss Terpstra, at the time of the noon recess, I believe I 
had just asked you whether you ever lived at 3424 Texas Avenue, South- 
east? A. No, Inever did. 

Q. Allright. You never lived there at any time? A. No, sir. 

Q. Had you ever purchased this property? A. No. 

Q. Did you ever pay $22,500.00 for it? A. No. 

MR. KAY: If Your Honor please, may we approach the bench, 
please ? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. KAY: Your Honor, this witness has testified that she signed 
the deeds of trust. Now the consideration, obligation to pay the loan is 
valuable consideration, and to that extent she did purchase the property. 
Now she states on the stand that she didn’t buy the property. 
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THE COURT: That isn't inconsistent. She said that she signed 
the two deeds of trust. I asked her myself before the recess whether 

she, in fact, ever personally borrowed the money. She said, 
"No." 


MR. KAY: She signed the notes and the deeds of trust, so she 
gave valuable consideration for the property. She gave her obligation 


to pay. 

THE COURT: Maybe she didn't. You mean the very fact of 
signing your name -- 

MR. KAY: Ona note is good consideration. 

THE COURT: She was doing it as a favor for Wen is my under- 
standing. 

MR. KAY: She was aware that she signed it. 

THE COURT: You can find that out on cross examination. And 
at this point, you'd better make it clear what you are ob) ecting to. 

MR. HANTMAN: Yes. | 

MR. KAY: If Your Honor please, this is irrelevant, and the 
object of the question is to prove that she was not an owner of the prop- 
erty and she didn't sign the application. 

MR. HANTMAN: I never said that she didn't sign the application. 
My proofs are to the contrary. She did sign this application -~ very 
definitely signed it. 

THE COURT: She says that she signed it. 

MR. KAY: What she thought was on the application. 

THE COURT: I don't agree. 

(END OF BENCH CONFERENCE.) 
BY MR. HANTMAN: 

Q. In connection with the transfer of the property, 3424 Texas 
Avenue, Southeast, to you, in your name, did you ever receive any money ? 
A. No. | 

Q. Did you ever pay any money? A. No. 

Q. Did you ever borrow any money? A. No. You mean on the 


property ? 
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Q. On the property? A. No. 

Q. In connection with this loan application we are now speaking 
about, Government Exhibit 11-A for identification, did you ever receive 
any money? A. No. 

Q. Now, did there come a time, Miss Terpstra, when you were 


contacted by the Union Trust Company in relation to this Home Improve- 


ment Loan? A. Yes. 
Q. How long after February 16, 1959, was that, if you recall? 


A. Idon’t remember. 

Q. Well, was it a day or a week, or what? A. Well, what is that 
after ? 

Q. The date of the application is February 16, 1959. A. Well, 
I heard from them, but I don't remember when, exactly how long. 

THE COURT: Shortly after that? 

THE WITNESS: A week or two weeks, I don't remember. 

BY MR. HANTMAN: 

Q. All right. When you received this call from a representative 
of the bank, what, if anything, did you do about it? A. Icalled Mr. 
Carvahlo. 

Q. What did you say to Mr. Carvahlo, and what, if anything, did 
he say to you? A. Well, -- 

THE COURT: What did you tell him? 

THE WITNESS: That the bank had called me and said the check 
was ready. 

BY MR. HANTMAN: 

Q. All right. And what, if anything, did Mr. Carvahlo say to 
you? A. Well, he picked me up at my office, and drove me down to the 
bank. 

Q. And did Mr. Carvahlo come to your office to pick you up? 
A. Yes. 

Q. And where did Mr. Carvahlo take you? A. To the Union 
Trust. 
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Q. Was that the Munsey Branch? A. It was on Pennsylvania 
Avenue, I think. | 

Q. Is that near the National Theatre? A. Yes. — 

Q. What did you do when you got to the Munsey Branch of the 
Union Trust Company? A. Went in, in the lobby. | 

Q. How did you know where to go? A. Well, I don't remember 
exactly how I knew. I must have looked somebody up. ! 

Q. Where was Mr. Carvahlo? A. He was in the lobby, too. 

Q. With you? A. Yes. | 

THE COURT: Did he go in the bank with you? 

THE WITNESS: No, in the lobby. 

THE COURT: He stayed in the lobby, and you went in the bank 
and talked to someone in the bank? 

THE WITNESS: Yes. 

THE COURT: Do you know who it was? 

THE WITNESS: No, I don't remember. 

BY MR. HANTMAN: 

Q. Now, do you recall what you did when you were in the bank? 
Q. Well, I signed some papers. 

THE COURT: I can't hear you. 

THE WITNESS: I signed some papers. 

THE COURT: Yes. 

BY MR. HANTMAN: 

Q. Do you recall what that paper was? A. It was a promissory 

note. 


MR. HANTMAN: If Your Honor please, in Civil Action No. 
4146-60, there is included therein the original of the promissory note 
in this matter. I have a photostat there, which I would like to have 
marked as Government Exhibit No. 12. I might say for the record that 


the jacket in Civil Action No. 4146-60 is here in the courtroom . 

THE COURT: And what is the caption ? 

MR. HANTMAN: The caption is, "The United States of America 
versus Terpstra, et al." 
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THE COURT: A civil action? 
MR. HANTMAN: Yes, Your Honor. 


(Government Exhibit No. 12, a 
photostat of a promissory note 
given by Violet M. Terpstra to the 
Union Trust Company, was marked 
for identification.) 


BY MR. HANTMAN: 

Q. Miss Terpstra, I'd like to show you Government's Exhibit 
No. 12 for identification, and ask you to look at it, and tell us if that is 
a photostat of your signature? A. (Perusing the document.) Yes. 

Q. Is that your signature on that? A. Yes. 

Q. Is this the document you signed when you went to the bank 
with Mr. Carvahlo? A. Yes. 

THE COURT: What is it? 

MR. HANTMAN: Do you know what this document is? 

THE WITNESS: Looks like a promissory note. 

THE COURT: To the bank? 

MR. HANTMAN: To the bank. Promissory note dated February 
19, 1959, in the sum of $1724.70, signed by Miss Terpstra. 

BY MR. HANTMAN: 

Q. Now, after you signed the promissory note, Government 
Exhibit No. 12 for identification, what happened then? A. Well, the man 
gave me the check and payment book. 

THE COURT: The man gave you the check and what? 

THE WITNESS: A payment book. 

THE COURT: A payment book ? 

THE WITNESS: Yes, sir. 

THE COURT: Showing what payments you were to make on the 
loan ? 


THE WITNESS: Well, I assume every time a payment was made, 


they tore out a page. 
THE COURT: A receipt book ? 
THE WITNESS: Yes. 
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MR. HANTMAN: If Your Honor please, I have a check here, 
payable to Violet M. Terpstra in the amount of $1500.00, check No. 
PLD-162, which I would like to have marked as Government Exhibit 

40 No. 13. | 

THE COURT: What is the date ? 

MR. HANTMAN: The date of the check is February 19, 1959, 
and I have a photostat thereof, which I would like to have marked 13-A. 


(Government Exhibit No. 13, check 
dated 2-19-59 for $1500.00 of the 
Union Trust Co. to Violet M. 

Terpstra, was marked for identi- 


fication. Government Exhibit No. 
13-A, a photostat of Government 
Exhibit No. 13, was marked for 
identification.) 


BY MR. HANTMAN: 

Q. I would like to show you this photostat of a check which the 
Clerk just marked Government Exhibit No. 13-A, and I will ask you to 
look at it, and tell me if you can identify it? A. (Perusing the docu- 
ment.) Yes. 

Q. When and where did you first see this instrument? A. At 
the bank. : 
Q. Was this a check given to you in connection with your home 

improvement loan? A. Yes. 3 

Q. Would you examine the endorsements on the reverse side, 
matm. Can you identify the first endorsement? A. Yes. 

Q. Whose signature is that? A. That is mine. ! 

Q. "Violet M. Terpstra?" A. Yes. 

41 Q. Is that in your writing? A. Yes. 

Q. Can you identify the second endorsement? A. ‘Yes. 

Q. Whose is that? In whose handwriting is that endorsement? 
A. Mr. Carvahlo. | 

Q. That is Mr. Bernard J. Carvahlo, the defendant? A. Yes, sir. 

THE COURT: Well, if this witness has testified what she did 
with that check, I didn't hear it. 
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MR. HANTMAN: Iam about to come to that, Your Honor. 
BY MR. HANTMAN: 

Q. After you received the check at the bank, what did you do? 
A. I went out, and Mr. Carvahlo gave me a ride back to my office. 

Q. Was Mr. Carvahlo waiting for you outside of the door of the 
bank? A. Yes. 

Q. Where did you and he go? A. To my office. 

Q. How did you get there? A. He drove me. 

Q. Inhis car? A. Yes. 

Q. When you got toyour office, what, if anything, did you do with 
this check which I hold in my hand, Exhibit 13-A? A. I signed it and 
gave it to Mr. Carvahlo. 

Q. Where were you when you signed the check? A. I was 
working at the Longfellow Building at Connecticut and Rhode Island, and 
there is an alley between the Longfellow Building and St. Matthew's 
Cathedral, and he drove in there. 

Q. Were you in the car when you signed the check? A. Yes. 

Q. What did you do with the check thereafter? A. Gave it to 
Mr. Carvahlo. 

Q. Did you see Mr. Carvahlo put his endorsement on it there- 
after? A. No. 

Q. Now, Miss Terpstra, did you receive any of the proceeds of 
this $1500.00 check? A. No. 

Q. You have told us that you gave the check to Mr. Carvahlo. 
What did you do with the payment book? A. I gave that to Mr. Carvahlo, 
too. 

Q. Now, in connection with this $1500.00 loan that you received, 
for which you signed a promissory note in the amount $1724.70, did you 
yourself make any payments in connection with this $1500.00 loan? 

A. No. 

Q. Did there ever come a time when you were contacted by the 
bank relative to payments to be made in connection with this loan? 
A. Yes. 
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Q. Asa result of that contact, what, if anything, did you do ? 
A. Well, I called Mr. Carvahlo, and told him that the bank told me the 
payments were due. 


Q. When was this? Do you recall approximately? A. Oh, May 


or June, I'm not sure which. 

Q. Of 1959? A. 1959. 

Q. Just prior to the time that you went overseas ? A. Yes. 

Q. And when you told Mr. Carvahlo that the bank was asking you 
for payments in connection with the home improvement loan, what, if 
anything, did he say? A. He said he would take care of it. 

Q. Do you know what use Mr. Carvahlo made of this check after 
you turned it over to him? 

MR. KAY: Objection, Your Honor. 

THE COURT: I don't know how to rule. She may or may not 
know. If she doesn't know of her own knowledge. she can't answer. 

Q. Do you know of your own knowledge? A. No. 

MR. HANTMAN: That's all the questions I have of this witness, 
Your Honor. 

CROSS EXAMINATION 
BY MR, KAY: 

THE COURT: I want the clerk to keep only the exhibits that have 
been received in evidence. 

THE DEPUTY CLERK: I have them right here. 

THE COURT: I want you to have only those. 

THE DEPUTY CLERK: Yes, Your Honor. 

THE COURT: Mr. Kay. 

BY MR, KAY: 

Q. Miss Terpstra, you stated that you first met Mr. and Mrs. 
Carvahlo in 1957? Is that correct? A. Yes. 

Q. After that first meeting at the Waldorf Officers Club, you 
became quite friendly with Mr. and Mrs. Carvahlo, isn't that correct ? 
A. Yes. 


28 


Q. And you would eat over at their house many times, and they 
would eat with you and your roommate? A. Yes. 

Q. And you spent Thanksgiving and Christmas together? A.Yes. 

Q. Would you say that your friendship was a close friendship 
with them? A. Yes. 

Q. Is it also true that you would visit Mrs. Carvahlo when she 
was in the hospital? A. No, I did not. 

Q. Never visited her there? A. No. 

Q. Now, do you recall when Mr. Carvahlo first approached you 


regarding the refinancing of his house, and you acting as a straw party ? 


A. Yes, I remember. 

Q. Do you recall why he asked you to be a straw party ? 
A. No, I don't. 

Q. Do you recollect him stating that it was difficult for him to 
refinance because of the fact that he was in business for himself? 
A. No. 

Q. And didn't have a steady income? A. No. 

Q. Did you inquire of him why he wanted you to be a straw party ? 
A. No. 

Q. Now, did you offer any objection? A. No. 

Q. It was done on a friendly basis, you were all good friends, 
is that correct? A. Yes. 

Q. Now, you stated that you went down to the title office, or the 
National City Investors’ office there? A. Yes. 

Q. Did you meet Mr. Nussbaum? A. Yes, I remember the name. 

Q. He is an attorney, is that correct? A. Yes. 

Q. Did he show you what to sign and give you the papers that 
had to be signed? A. Well, there were several people, and I don't 
remember which one gave me the papers. 

Q. Did you understand that after these papers were signed that 
you, in effect, would be the legal title holder of the property? A. Yes. 

Q. And that any refinancing of the property would be done 
through your name as legal title holder? A. That I didn’t know. 
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THE COURT: That you did not know? 
THE WITNESS: No. 
BY MR. KAY: 

Q. Did you ask Mr. Nussbaum that at all? A. I don’ t re- 

member whether I did or not. 

Q. Did you ask anyone there at National City Investors? ? 
A. I don't remember. 

Q. Now, you stated that you asked Mr. Carvahlo to remove you 
as legal title holder. Do you recall when you asked him to do that ? 


A. Oh, he told me my name would only be on there for a couple of 


weeks, so I asked him a couple of weeks later. 

Q. This was in 1958? A. Yes, I think so. 

Q. The latter part of 58? A. Yes, I think so. | 

Q. Now, was your bank the Union Trust Company in the latter 
part of 1958 and early 1959? A. Pardon? 

Q. Was your regular bank the Union Trust Company? A. No. 

Q. Had you ever had an account there before? A. No. 

Q. Had you ever at any time prior to that ever borrowed money 
from a bank, Miss Terpstra? A. Yes. | 

THE COURT: Any bank? 

MR, KAY: Any bank in Washington ? 

THE WITNESS: Well, yes; my own bank. 

BY MR. KAY: 

Q. Had you made loans at other banks? A. Yes. 

Q. Your credit was good? A. Yes. 

Q. Do you recall about how many loans you had made ? 
A. Probably at that time -- maybe two. 

THE COURT: I didn't hear the answer. 

THE WITNESS: About two, I imagine; I am not so sure. 

MR. KAY: About two? 

THE COURT: About twice? 

THE WITNESS: Yes. 
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MR. KAY: Had you signed promissory notes ? 

THE COURT: Had you signed promissory notes? 

THE WITNESS: Yes. 

THE COURT: About twice? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Go ahead, Mr. Kay. 

BY MR. KAY: 

Q. Excuse me, Miss Terpstra, I neglected to ask you: You 
worked for the I.C.A., is that correct? Yes. 

Q. How long have you worked there? A. Since 1956. 

Q. What sort of work do youdo? A. Secretarial. 

Q. Secretarial. Now, going back to around February 16, or 
before that, do you remember Mr. Carvahlo coming to you, telling you 
that he needed to make improvements on the house, and that a home 
improvement loan was necessary? A. Yes. 

Q. Do you recall his telling you that since you were the legal 
title holder of record that you would have to be the applicant for the 
loan? A. Yes. 

Q. Now, it was the understanding at that time, was it not, that 
he would make the payments? A. Yes. 

Q. But that since you were the record title holder and owner of 


the property, you would have to make the application, is that correct? 
A. Yes. 

Q. Did you read the application, Miss Terpstra? A. No, I 
did not. 

Q. Now, you stated, in answer to a question by Mr. Hantman, 
that you didn't receive the proceeds of the check. The under standing 


was that you wouldn't receive the proceeds, is that not correct? A. Yes. 
Q. And that Mr. Carvahlo was to use the money for the home 
improvements? A. Yes. 
MR. KAY: Would you indulge me a moment, Your Honor ? 
THE COURT: Yes. 


BY MR. KAY: 
Q. I just have one further question, Miss Terpstra. 
MR. KAY: Could I have this marked Defendant's Exhibit No. 1 
for identification. : 


(Defendant's Exhibit'No. 1, 
Settlement Sheet of Realty Title 
Insurance Co., dated 5-14-58, 
was marked for identification. ) 


BY MR. KAY: 

Q. Miss Terpstra, I show you what has been marked Defendant's 
Exhibit 1. Did you ever see this before? A. Idon't remember it. 

Q. Is this your signature, Miss Terpstra? A. eee the 
document.) Yes. | 

THE COURT: Can you identify it to her in sucha way as to 
refresh her recollection ? 

BY MR, KAY: 

Q. Do you recall seeing this at the title office or the National 
City Investors when the negotiations were taking place for the transfer 
of the property? A. I could have seen it, but I saw so many papers, I 
don't remember that one. 

MR. KAY: Thank you, Your Honor. I have no further questions. 

MR. HANTMAN: I just have one question, Your Honor. 

REDIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. At any time during your relation with Mr. Carvahlo, relative 
to either taking title to the property or to getting the home improve- 
ment loan in February of 1959, did you have advice of counsel ? A. Did 
I have what? No, no. : 

Q. Did you have a lawyer? A. No; no, I didn't. 

THE COURT: Let me ask you this: Why did you do all of this? 

THE WITNESS: Well, I was doing -- I was a very good friend 
of theirs, and I trusted them. 

THE COURT: You did it as a favor to Mr. Carvahlo? ? 

THE WITNESS: Yes, sir. 
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THE COURT: All right. You are excused. 
(Witness excused.) 
THE COURT: Call your next witness, Mr. Hantman. 
Thereupon 
CHARLES W. PRETTYMAN 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 
Q. Would you give us your full name and your address, please ? 
A. Charles W. Prettyman, Rockville, Maryland. 
Q. Mr. Prettyman, what is your occupation? A. Iam produc- 
tion manager of the Credit Bureau, Incorporated, here in Washington. 


Q. And, in a general way, can you tell us what the Credit Bureau 


does here in the District? A. Yes. The Credit Bureau secures credit 
information, and disseminates it to the various business houses in this 
area. 

Q. You collect this credit information on what, specifically ? 
A. Well, largely on the habits of people meeting their obligations, 
paying their bills. 

Q. And in the course of performing this service, do you accom- 
odate banks and other lending institutions? A. Yes. 

Q. Now, in February 1959, was the Credit Bureau then serving 
the Union Trust Company here in the District of Columbia? A. Yes, sir. 

Q. And did your office, in the course of its duties, collect credit 
information on one Bernard J. Carvahlo and Melva Jean Carvahlo as of 
February 1959? 

MR. KAY: I object, Your Honor. I don't see any relevancy in 

this line of questioning. 

THE COURT: I overrule the objection. 

BY MR. HANTMAN: 
Q. Did your office do that, sir? A. Yes, sir. 
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Q. And did you, at my request, pursuant to a subpoena, produce 


a credit report with respect to the defendant, Bernard J. Carvahlo, as 
of February 1959? A. Yes, sir. (Producing papers.) | 

Q. Is this investigative report, this credit report, part of the 
original official records? A. Yes. | 

MR. HANTMAN: May I see it, please. May we have the Credit 
Bureau report, Your Honor, dated June 10, 1959, marked as Govern- 
ment Exhibit No. 14? 

THE COURT: There are two pages? 

MR. HANTMAN: There are two pages. We can clip them to - 


THE COURT: Two pages of one document? 
MR. HANTMAN: Yes, Your Honor. 


(Government Exhibit No. 14, a 
Credit Bureau report on Bernard 
J. Carvahlo, was marked for 
identification.) 


MR. KAY: May we approach the bench, Your Honor ? 
THE COURT: Yes. 
(AT THE BENCH:) 

MR. KAY: If Your Honor please, I object to any question re- 
garding the defendant's credit, for the mere fact that a person hasn't 
been able to fulfill his obligations is no crime. ; 

THE COURT: If it were, everybody would be in ai 

MR. KAY: If it were. 

MR. HANTMAN: It is the theory of the Government's case that 
this defendant perpetrated a fraud on the Government by the utilization 
of somebody's good credit because he himself had poor credit, and he 
knew that he had poor credit and couldn't get a loan. I think it is 
material. I think it's germane. I think it’s relevant. 

THE COURT: Was this report made to the Union Trust Company ? 

MR. HANTMAN: It would have been made to the Union Trust 
Company if the application had been made in Carvahlo's name. 
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THE COURT: Well, that you haven't yet proved. This can't be 
admissible. You aren't offering it? 

MR. HANTMAN: Iam about to offer it as showing his credit 
standing at the time the credit application was made, and will prove by 
this witness to Your Honor that if the Union Trust Company had called 
for credit information on Mr. Carvahlo, this is the report they would 
have been given. 

MR. KAY: If Your Honor please, if I would be heard on this -- 

THE COURT: Yes, you may be heard. 

MR. KAY: The straw party transaction took place in 1959 long 
before the application for the FHA loan. This, of course hasn't come 
out. Mr. Carvahlo went down to the Union Trust, and the Union Trust, 
to my knowledge from Mr. Carvahlo, the Union Trust was informed that 
Miss Terpstra was a straw party, and that the FHA regulations were 
such that the legal title holder has to be the applicant on an FHA loan. 
Now this goes to the straw party transaction, Your Honor, which has 
nothing to do with the FHA transaction, because the bank would not have 
seen this, because Mr. Carvahlo was not the legal title holder of record. 

THE COURT: You mean they would not have wanted it? 

MR. HANTMAN: We will show to Your Honor that the bank, in 
fact, did call for a credit report and was given one on Miss Terpstra, 
because that was the only name on the credit application; but if the 
defendant had made the application in the name of the true applicant, 
this is the credit report it would have gotten. The materiality is that 
the bank witness will testify had the bank known about the credit standing 
of this defendant, they never would have made the loan. 

THE COURT: That's what I want to know. Would he testify to 

that ? 

MR. HANTMAN: Yes, Your Honor. 

THE COURT: You have got to show not only that Mr. Prettyman's 
people had this, but that the bank would, in fact, have called for it. 

MR. HANTMAN: Absolutely. That is the only reason it is being 
offered. 


35 


MR. KAY: Iask that the Government delay in offering this until 
such time as they have proven that Miss Terpstra was not the true 


applicant. 

THE COURT: I think that is reasonable. I think that is true at 
this time. 

MR, KAY: They are trying to use collateral -~- 

THE COURT: You are going to have to prove, sooner or later, 


that Carvahlo used her to get his own loan. 

MR. HANTMAN: No question about it. 

THE COURT: Until you have done that, I don't think that you 
can offer it. : 

MR. HANTMAN: Your Honor, it is the theory of the Govern- 
ment's case, as I'm trying to explain to you, that the only reason the 
loan was made to Miss Terpstra was because he knew that he couldn't 
get it in his own name and simply because of his credit standing. 

THE COURT: You can have this witness testify that this is the 
credit record of Mr. and Mrs. Carvahlo, this defendant and his wife; that 

had the bank asked for it, this is what they would have gotten on 
this date. What is the date of it? ; 

MR. HANTMAN: On February 16, 1959. It is dated June 10, 
but he will only read that portion of the summarization of this informa- 
tion that goes to February 16, 1959. | 

THE COURT: You will have to content yourself with this part -- 
asking him whether this is the then record of Mr. Carvahlo, and that 
if at that time, as is its custom, the Union Trust Company had asked 
for his record, this is what they would have gotten. : 

MR. HANTMAN: This is exactly what the witness would testify 
to. ) 

THE COURT: Having done that, you've got to hold it until the 
bank officer testifies that if the de facto owner of this property was 
Carvahlo, they would have asked for this report. | 
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MR. HANTMAN: That's right, and would not have granted the 
loan if they had known the true credit situation. 

I have one other question I would ask this witness, if Your Honor 
please: In the light of the credit standing of Mr. Carvahlo, to indicate 
to the Court and jury whether Mr. Carvahlo's credit status in the 
community after February 1959 was very bad, poor, good or excellent. 
I think that this is a summarization that he should give. 

MR. KAY: I think this is a conclusion on his part. 

MR. HANTMAN: They do it every day. 

MR. KAY: If this is admissible, Your Honor, the jury will have 
an opportunity to read this, Your Honor. This is merely a conclusion 
on his part. 

MR. HANTMAN: Dun & Bradstreet every day says that a man 
has a double A rating, a triple A, and so forth. 

THE COURT: He will have to be asked if he would give this 
a rating -- 

MR. HANTMAN: Yes. 

THE COURT: -- in the normal course of events. What is the 
rating ? 

MR. HANTMAN: He would say it is very bad. 

THE COURT: He will have to testify as to whether his people 
gave this a rating. 

MR. HANTMAN: Oh, I think what the witness will -- 

THE COURT: And if so, what is the rating. 

MR. HANTMAN: I think the witness will say that, "We submit 
this data to the party who is the inquirer, and I assume that the banks 
make up their own minds." 

THE COURT: Sure. 

MR. HANTMAN: I think that's about it. 

THE COURT: If he gives the rating -- 

MR. HANTMAN: I don't know whether he does. 

THE COURT: If he doesn't, he can't testify. 
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MR. HANTMAN: All right. 

THE COURT: If it was their practice at this time 40 give this 
a rating, then he is entitled to say what that rating was. When this 
goes into evidence, the jury will see it and make up its mind. 

MR. HANTMAN: Now I must call this to the Court's attention: 
I will have to offer this exhibit after the witness testifies and prior to 
the time the bank witness testifies, because -- well, I guess I can -- 
oh, I guess I can show it by the bank witness before it's offered. 

THE COURT: It becomes admissible by virtue of the bank 
officer's testimony, not the testimony of this witness. : 

MR, KAY: I'd like to note my objection. 

THE COURT: Yes. 

(END OF BENCH CONFERENCE.) 


BY MR. HANTMAN: 
Q. Now, Mr. Prettyman, with respect to this exhibit, which the 


Clerk has just marked Exhibit No. 14, I believe -- is that right, Mr. 
Clerk? | 

THE DEPUTY CLERK: Yes. 

Q. (continued) This report is part of your original official 
records of your office? A. That's right. 

Q. These are records maintained in the regular course of 
business? A. That's right. 

Q. Now, as of February 1959, Mr. Prettyman, if the Union 
Trust Company had called upon the Credit Bureau, your office, sir, to 
give to them a credit report on the credit standing of one Bernard J. 
Carvahlo, would this have been the report that your office would have 
given to the Union Trust Company ? A. Well, the date on this particular-- 
of this particular information is later than 19 59. Now, the part of it 
that applied prior to that time would be -- : 

Q. What you're saying, if Iam understanding what you're saying, 
is that of the information that appears thereon up to February 16, 1959, 
would have been the information -- A. Yes. 


38 


Q. That your office would have made available, is that correct? 


A. That's correct. That's correct. 
THE COURT: Mr. Prettyman, at that time was the Union Trust 
Company a customer of your bureau ? 
THE WITNESS: Yes, sir. 
THE COURT: A regular customer? 
THE WITNESS: Yes, sir. 
MR. HANTMAN: I believe that’s all the questions I have for 
this witness, Your Honor. 
MR. KAY: I have no questions, Your Honor. 
THE COURT: That's all, Mr. Prettyman. Can you leave these 
with us? We'll see that you get them back. 
THE WITNESS: Yes, sir. 
MR. HANTMAN: May this witness be excused, Your Honor ? 
MR. KAY: No objection, Your Honor. 
THE COURT: Yes. 
* * * 
JOHN J. BARRY 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 
* * ak 
DIRECT EXAMINATION 
BY MR. HANTMAN: 
Q. Speak up in a loud voice so that His Honor and the ladies and 
gentlemen of the jury, the defendant and his counsel can all hear you. 
Give us your full name and your occupation. A. John J. Barry, 
Assistant Treasurer, Arlington Trust Company. 
Q. Now, Mr. Barry, were you at one time employed at the Union 
Trust Company, Munsey Branch? A. Yes, I was. 
Q. Were you so employed in February of 1959 ? A. I was. 
Q. In what capacity, sir? A. One of the loan officers. 
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Q. And did you in the month of February of 1959 take action on 
the application for a home improvement loan on behalf of one Violet M. 
Terpstra in connection with the premises, 3424 Texas Avenue, South- 
east, in the District of Columbia? A. Yes, I did. | 

Q. Now I show you a credit application, which has been marked 
Government's Exhibit Number 11-A -- I have the original of this exhibit 

at my table -- and I will ask you to look at it, and tell me if it 
is the credit application that was presented to you, sir ? A. (Perusing 
the document.) Yes, it is. 

Q. Did you approve this application for a home improvement 
loan? A. I did. 

Q. Do you have any particular way that you identity this applica- 
tion? A. It has my initials on it. 

Q. What does that indicate to you, sir ? A. That I have approved 
it. 


THE COURT: Do you remember it, eee of your initials ? 


THE WITNESS: No, sir; I certainly don't. 
BY MR. HANTMAN: 

Q. How much of the loan did you approve in connection with 
this credit application? A. Fifteen hundred dollars, according to this. 

Q. Now, prior to approving the loan, sir, did you seek to check 
on the applicant at all? A. We check all the applications before we 
approve the loans. 

Q. And did you check in connection with this particular applica- 
tion? A. Yes, sir; I did. 

Q. And whom did you call in reference to it, do 3 you recall? 
A. No, we turned it over; we have a young lady who gets the credit 
information for us. 

Q. And what agency, do you recall? A. I really don't know. 
It could have been the Credit Bureau. See, we were rather new to the 
Union Trust Company operation. : 

THE COURT: You were new to the Union Trust Company 
Operation ? 
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THE WITNESS: I was with Munsey, and then the Union Trust 
took us over. 
THE COURT: I see. Of course. 
BY MR. HANTMAN: 
Q. I show you Government's Exhibit Number 11, which is the 
original of this application. 
You will note attached to it, CB-109 -- A. Unh-hunh. 
Q. What does that mean? A. I couldn't tell you that. 
THE COURT: I can't hear the witness. 
THE WITNESS: I don't know. 
BY MR. HANTMAN: 
Q. You don't know what that means? A. No. 
Q. Who actually does the checking in connection with the applica- 


THE COURT: Who did at that time. 
BY MR. HANTMAN: 

Q. Who actually did the checking in connection with the applica- 
tion? A. Well, one of the ladies who was in our office. I don't know 
who it was at that time. 

THE COURT: You are not able to say whether the letters "CB" 
refer to the Credit Bureau ? 

THE WITNESS: No, sir; I wouldn't say that. 

BY MR. HANTMAN: 

Q. All right. Now, do you recall who brought the credit applica- 
tion in to you? A. No, sir; I do not. 

Q. Before making any disbursements in connection with this 
matter, what, if anything, did you have the loan applicant sign? 

A. We have them sign the loan application. 

Q. Any other -- 

THE COURT: Say that again. 


THE WITNESS: We have them sign the loan application, applying 


for the loan, sir. 
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BY MR. HANTMAN: 

Q. Are there occasions when the application is brought in to 

you with the signature already affixed? A. There has been -- 
since this time, our operations now are different. | 

Q. I'm not interested in since that time. A. I say that is why 
I can't definitely give you -- 

Q. You don't recall? A. Idon't recall. 

Q. All right. Now, my question to you, sir: 

Did they sign any other document? Did you make the applicant 
sign any other document? A. Not that I recall. | 

Q. See if this will refresh your recollection: 


Before disbursing any moneys, did you ask for a promissory 
note? A. At the time we get the loan application, we don't have them 


sign anything until after it's been checked out. 

THE COURT: But was it the usual, customary practice of the 
bank to check the credit standing of an applicant who signed a form such 
as the one you have before you? 

THE WITNESS: Yes, sir. 

THE COURT: It was? 

THE WITNESS: Yes, sir. 

BY MR, HANTMAN: 

Q. And whose credit would the bank check out in connection 
with this particular application? A. Miss Violet M. Terpstra. 

Q. And if you knew at the time that the equitable owner of this 
property, the actual or the true owner of this property -- 

MR. KAY: If Your Honor please, I object. They have made no 
showing of true ownership of the property at the time of the loan. 

THE COURT: Yes. it has been shown. The record exhibits, 
Exhibits Numbers 1 through 10, show it in the name of Miss Terpstra, 
put she has testified that it wasn't actually -~ that it was Mr. Carvahlo’s-- 
hasn't she ? ! 

MR. KAY: If Your Honor please, Miss Terpstra was the legal 
title owner of the property. 
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THE COURT: Yes, but she has testified that she was not the 
de facto owner, and she testified that Mr. Carvahlo was the owner. 

MR. KAY: Your Honor, I wouldn't say that at this time he was 
the de facto owner. 

MR. HANTMAN: May I reframe the question and obviate 
counsel's objection, Your Honor ? 

THE COURT: Yes. 

BY MR. HANTMAN: 
Q. Mr. Barry, if you knew, in fact, at the time that this loan 


application was tendered that Violet M. Terpstra was a straw owner of 
this property, and that the true owner of the property was 

Bernard Carvahlo, whose credit rating would you have checked? A. The 

one that is on the application. Also it states on the application, ''The 


owner of the house is:" 

Q. Yes. Maybe I didn't make myself clear. 

Do you know what I mean by a "straw owner?" A. Yes, Ido. 

Q. If you knew that the straw owner of this particular property, 
3424 Texas Avenue, Southeast, was Violet M. Terpstra, and that the 
real owner of the property was Bernard J. Carvahlo, whose credit 
rating would you have checked? A. You said if I knew it; I had -- 

THE COURT: Suppose she came in with that application which 
you have before you -- 

THE WITNESS: Yes, sir. 

THE COURT: -- and she told you, or you otherwise had learned 
that while she was the record title holder, she was not the de factor 
owner, but that the true owner was Bernard J. Carvahlo, what then 
would you have done ? 

THE WITNESS: We would then investigate the credit of the 
party. 

THE COURT: Of whom? 

THE WITNESS: Of Mr. Carvahlo. 

THE COURT: Yes. 
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BY MR. HANTMAN: 
Q. Now, do you recall at the time getting a promissory note 


signed in connection with this matter ‘ ? A. Ido not. 

Q. Allright. Let me show you Government's Exhibit Number 12, 
which is a photostat of the original, the original of which is in a Court 
file here in the courtroom, and I will ask you -- | 

THE COURT: The original of the note? 

MR, HANTMAN: Of the note; the promissory note, Your Honor. 

BY MR. HANTMAN: 

Q. (continued) -- and ask you if you recall getting a signature 
to that particular promissory note? A. Yes, there is a signature. 

THE COURT: I can't hear the witness. ! 

THE WITNESS: Yes, sir; there is my Panera! 

THE COURT: That is in your handwriting? 

THE WITNESS: Yes, sir; there is my handwriting. 

THE COURT: And that brings it to your mind? 

THE WITNESS: Yes. 

BY MR. HANTMAN: 

Q. In connection with receiving that signed promissory note 
from Miss Terpstra, what, if anything, did you do ? A. We then take 

them up to the note cage, as we call it, and a treasurer's check-- 
or a treasurer's check -- if the money was disbursed, whether it was 
a treasurer's check, is credited to the customer's account. 

Q. Let me show you Exhibit Number 13-A -- Government's 
Exhibit Number 13-A -- which is a photostat of the check, the original 
of which I have here in the courtroom, and ask you if that is your 
signature that appears on the instrument? A. eens the document.) 
Yes, it is. | 
Q. Did you authorize a disbursement from the Union Trust 
Company in the amount of $1500.00 to Violet M. Terpstra in connection 
with this home improvement loan? A. Yes. Yes, I did. 
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Q. Let me show you Government Exhibit No. 14, which is a 
credit report on Bernard J. Carvahlo. 

I'd like for you to look at it a minute and study it, if you will. 

(Whereupon, the exhibit was handed to the witness, who perused 
it.) 

BY MR. HANTMAN: 

Q. (continued) All right. Now, having had an opportunity to 
study the report, Mr. Barry, let me ask you this, sir: 

In connection with your approval of home improvement loan 


applications, do you customarily check out the credit status of the loan 


applicant? A. Yes, we do. 

Q. Up to that time, roughly, how many credit applications did 
you personally check out or have checked out, the information made 
available to you? 

THE COURT: Do you mean in a week or in a month? 

MR. HANTMAN: In the course of his employment at the bank in 
that particular capacity, Your Honor. 

THE WITNESS: I'd say probably at least a thousand a year. 

BY MR. HANTMAN: 

Q. Bearing in mind the question that I put to you earlier, sir, 
namely, that if you knew that Violet M. Terpstra was a straw party, 
and that the true owner in fact of this particular property was Bernard J. 
Carvahlo, if you had called for a credit report for Bernard J. Carvahlo 
and had received Government Exhibit Number 14, with the entries 
thereon, through February 16, 1959, would you or would you not have 
granted the loan? A. I would not. 

MR. KAY: I object, Your Honor. 

THE COURT: The objection is overruled. What is your answer ? 

THE WITNESS: I would not. 

MR. HANTMAN: You would not have made the loan? 

THE WITNESS: That's right. 
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BY MR. HANTMAN: 
Q. From your familiarity with such loan applications and 


examinations, would you be in a position to clarify for the Court and 
jury whether, as of February 16, 1959, in your judgment, Bernard J. 
Carvahlo’s credit standing was very poor, poor, good or excellent? 

MR. KAY: I object to that, Your Honor. | 

THE COURT: Ask that again. 

MR. HANTMAN: Your Honor, this witness has to make a credit 
judgment on every loan application -- 

THE COURT: Ask him if he did. Did you make, in connection 
with applications precisely like that one, credit judgments based on the 
information you were given, or that you obtained ? 

THE WITNESS: Ido make them. From the credit application, 
the credit information. 

THE COURT: You have seen the one for Mr. and Mrs. Carvahlo. 
It is before you now. Do you still have it before you? 

MR. HANTMAN: Yes, Your Honor. 

THE WITNESS: Yes. 

THE COURT: What would your judgment or estimate or rating, 
whatever way you want to put it, have been on that report? 

THE WITNESS: I wouldn't even have considered the loan, sir. 

BY MR, HANTMAN: 

Q. What do you mean by that? A. The loan would be declined. 

Q. Why? A. Because of the credit information obtained. 

Q. Well, what I'm trying to get from you is some estimate of 
the credit rating. ; 

THE COURT: Because of the credit rating -- 

THE WITNESS: Because of the credit as established here, we 
wouldn't have made a loan. 

THE COURT: Because why ? 

THE WITNESS: On the information given on bad credit 

THE COURT: Which meant what? 

THE WITNESS: Which means this credit wasn't -- 
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THE COURT: Wasn't what? 

THE WITNESS: Wasn't good. 

THE COURT: What? 

THE WITNESS: Wasn't good. 

THE COURT: Well, that's it. 

MR, HANTMAN: That's it, Your Honor. 

THE COURT: You might thank me for that. 

Let me ask you something, sir: If Iam anticipating you, 


Mr. Hantman, stop me, and you ask it yourself. I want to know from 


this witness, if he can answer it, how the prospective borrower 
on such an application -- 

MR. KAY: You are anticipating me, Your Honor. 

THE COURT: I withdraw it then. We'll see. 

MR. HANTMAN: I didn't hear it, Your Honor. 

THE COURT: I want to know -- and sooner or later I'll find out, 
if I have to ask it myself -- I want to know if the prospective borrower, 
the applicant on such an application as that, would he have known that 
the Federal Housing Administration was in the picture ? 

MR. HANTMAN: Well, I'll ask Mr. Barry. 

THE COURT: This indictment does not charge that the false 
representation was made to the Union Trust Company. It is made to 
the Union Trust Company in connection with the contribution by the 
Federal Housing Administration. 

BY MR. HANTMAN: 

Q. I'll ask you to look at Government's Exhibit No. 11-A for a 
moment -- I believe that's what it is, yes -- look at it, at the very top 
of it if you would, Mr. Barry, it is captioned what basically? A. "Credit 
application for property improvement loan." 

Q. All right. And in the parentheses, directly underneath, what 
kind of a loan application does it indicate? A. Title I, which is a 
Federal Housing Home Improvement Loan. 
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THE COURT: Does it just say "Title I?" Title I of what ? 

THE WITNESS: This application reads, ''Under the terms of 
Title I of the Federal Housing Act." : 

MR. HANTMAN: That's all I have, Your Honor. 

THE COURT: Go ahead, Mr. Kay. 

CROSS EXAMINATION 
BY MR. KAY: 

Q. Mr. Barry, I take it that you have had years of experience 
in the loan field? A. I have. 

Q. You stated to Mr. Hantman that you knew what he meant 
when he talked about a straw party? A. Correct. | 

Q. For the benefit of the ladies and gentlemen of the jury, would 
you state what your understanding of that term is? A. Well, it's some- 
one appointed to -- someone appointed to act for someone else -- to get 
something for someone else. They have appointed like, I would say -- 
appointed as a power of attorney, to act for them. | 


THE COURT: Do you want to know from this sie or would 


you like an illustration for the jury ? 

MR. KAY: Well, I was hoping the witness would be able to explain 
the term to the jury, Your Honor. 

THE COURT: Do you mind if I give an illustration’ 4 

MR. KAY: Not at all. 

THE COURT: Ladies and gentlemen, if a piece of real estate 
is conveyed to a husband, or if a husband becomes the owner of the real 
estate, and he doesn't want it that way, he wants it in the name of himself 
and his wife together, in law you can't ~- unless the law has changed 
since I came on the bench, and it could have been changed -~ you can't 
convey property to yourself or to yourself and another, so the way you 
would do it would be to sign a deed from you to your brother or your 
friend who would at the same time sign another deed conveying the 
property back to you and your wife as joint tenants. In that way, through 
your brother or your friend, you make the conveyance, because the law 


doesn't permit you to convey to yourself or to yourself and someone 
else. I, once, many years ago when I was a young lawyer, "owned" the 
Washington Building at Fifteenth and New York Avenue for five or ten 
minutes or something like that. Nobody ever paid me anything, and I 
never earned any money out of it, but I was the legal owner of the 


Washington Building for long enough for me to transfer it away from 


myself. 

Will that do? 

MR. KAY: Excellent, Your Honor. 

MR. HANTMAN: The Government is satisfied. Thank you, 
Your Honor. 

THE COURT: We'll take a five minute recess. Are you through, 
Mr. Kay ? 

MR, KAY: No, Your Honor, I am not. 

THE COURT: We'll wait then until you finish. 

BY MR. KAY: 

Q. Mr. Barry, if you would refer to the application you have 
there, referring to the property to be improved, it says, "Address," and 
then it has, “Is owned by," do you see what I am referring to? 

A. Unh-hunh. Yes, sir. 

Q. What does it say underneath that line, Mr. Barry, in very 
small print? A. "Name of Title Holder.” 

Q. No -- what is meant by 'Name of Owner and Name of Title 
Holder ?" 

MR. HANTMAN: If Your Honor please, the document speaks 
for itself. 

THE COURT: Yes. 

MR. HANTMAN: I don't think that he needs to interpret that. 

THE COURT: Let me see that. Don't pull it apart. 

MR. KAY: I have two blanks, Your Honor. 

(Whereupon, the document was handed to the Court.) 
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THE COURT: Under the general title, Property to be Improved," 
is that where you want him to look? : 

MR. KAY: That's correct, Your Honor. 

THE COURT: Then the printed line is "Owned by, " blank, and 

under the blank line is, "Name of Title Holder." 

MR. KAY: That's correct. 

THE COURT: What do you want to ask the witness ? 

MR. KAY: What information is being solicited by the bank at 
that point? Are they trying to find the legal title holder of the property ? 
Do they want that person to put their name on the line ? | 

THE COURT: It means what it says, Name of Title Holder."' 

MR, KAY: I will withdraw that question, Your Honor. 

THE COURT: Well, let's make sure that we understand each 
other here. 

BY MR. KAY: 

Q. Now, Mr. Barry, you stated that you didn't recall Mr. Carvahlo 
coming in and speaking to you back in 1959, is that correct? A. Thatis 
correct. ! 

Q. Assuming that Mr. Carvahlo had come in to you, Mr. Barry, 
and said that he wanted a home improvement loan, or wanted to make 
improvements on some property, and that the property was owned, the 
legal title holder was in the name of some other person, would you have 
required the name of the legal title holder to be the Se of this 
loan? A. Well, I would require -- 

MR. HANTMAN: I object to that, Your Honor. 

THE COURT: Just a moment. Don't answer that. 

MR. HANTMAN: It is conjecture, and the hypothesis, what he 


would have done under the circumstances, is not evidence in this case, 


Your Honor. 

MR. KAY: If the Court please, the Government just asked 
Mr. Barry a similar question. 

THE COURT: I will overrule the objection. What were you 
about to say ? 
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THE WITNESS: If I was told that the property was in someone 
else's, title in someone else's name, I would have then had to get two 
applications, one from the person whose property -- is titled in their 
name -- and one from the applicant who wants the money for the improve- 
ment. 

MR. KAY: Who would be the true applicant? 

THE COURT: He just said the one in whose name the title stands 
and the man who wants to borrow the money. 


(Defendant's Exhibit No. 2, Property 
Improvement Loan Insurance 
pamphlet of Adm. Regs. under 
Title I, Sec. 2, Nat'l Housing Act, 
was marked for identification.) 


BY MR. KAY: 

Q. Now, Mr. Barry, Iam showing you what has been marked 
Defendant's Exhibit No. 2. Would you state for the record, sir, what 
that is? A. This is "Property Improvement Loan Insurance." It is 
administrative regulations under Title I, Section 2, of the National 
Housing Act, as amended. 

Q. Appearing on the first page, Mr. Barry -- you see the section 

at the bottom -- left hand column at the top -- righthand column -- 
where they have "definition," is that correct? A. Yes. 

Q. Does it have a definition there for a borrower under a Title I 
loan? A. Yes, it has. 

Q. Would you read that, sir ? 

MR. HANTMAN: Just a moment. I object. This witness is not 
qualified to testify with regard to FHA regulations. I think it is highly 
improper. And what is more, it is outside of the scope of the direct 
examination. 

THE COURT: It may be within the scope of the direct examina- 
tion, but the Act speaks for itself, and if that is a copy of it, or an 
excerpt from it, it, too, speaks for itself, and he can't answer it. 


MR. KAY: Let me rephrase the question, Your Honor. 
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THE COURT: Have in mind from now on, if you have overlooked 


it, that the Court can and will, if called upon, take judicial notice of any 
sections of the National Housing Act which may become relevant here, 
and it doesn't require proof. I don't know what it requires, but judicially 
I know -- all you have to do is to tell me, and I will take your word for it. 
MR. KAY: I will delay this question then, Your Honor. 
BY MR. KAY: 

Q. Mr. Barry, the loans that are made from this vegas applica- 
tion, are they in the form of a personal loan to the individuals named ? 

THE COURT: By the bank? ; 

MR. KAY: By the bank ? 

THE WITNESS: That is correct. 

BY MR. KAY: 

Q. Now, what information on this application is regarded by the 
bank as material to making a loan? A. The credit is. The person's, 
the applicant's credit; the property to be improved, that is usually 
checked to see if that is titled in the applicant's name; = the improve- 
ments that are to be made to the property. : 

Q. Now, if you would just look again, please, at the section 
marked, "Property to be Improved," you will see on the second line of 
the righthand side, on which it says, Price paid." | 

THE COURT: "Date purchased and price paid." 

MR. KAY: That is correct, Your Honor. Is that material 
information to the bank regarding the loan, Mr. Barry ? : 

THE WITNESS: Not necessarily. | 

BY MR. KAY: 

Q. Now, the price paid, would that be the appraised value of the 
property? A. That isn't what it says. It says the price a person paid 

for the house. ! 

Q. To your knowledge, Mr. Barry, did the bank appraise the 
property here in question? A. Not to my knowledge. 

Q. Under normal circumstances would they appraise it? 

A. Not on FHA Home Improvement Loans they do not. 
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Q. Do you recall, Mr. Barry, whether or not you explained to 
Mr. Carvahlo or Miss Terpstra the FHA requirements surrounding an 
FHA loan under this type of application? A. I don't recall at the time. 

THE COURT: Would that have been your custom or not? 

THE WITNESS: Not necessarily, sir. 

THE COURT: Can you, based upon your own experience, on your 
custom and practice while with Munsey and while with the Munsey Branch 


of the Union Trust Company after the Union Trust took it over, can you 
tell us what was the connection between the borrower, the bank and the 
Federal Housing Administration? How did the National Housing Act, 


specifically Title I, apparently, operate and how did it function in connec- 
tion with the bank and the borrower ? 

THE WITNESS: Well, the Federal Housing guarantees or insures 
ninety per cent of the loan made for home improvement. 

THE COURT: So it is the bank's money ? 

THE WITNESS: It is the bank's money. 

THE COURT: It is the bank's money which is loaned ? 

THE WITNESS: To the individual. 

THE COURT: All right. Now, tell us how the National Housing 
Act and the Federal Housing Administration get into the transaction ? 

THE WITNESS: Well, sir, after we -- in the first place, the loan 
applications are furnished by the Federal Housing -- it is one of their 
regular government forms. After the loan is made, we then have another 
form which we send in to the Federal Housing, showing the loan, and the 
bill at the end of the month for insurance on these outstanding home 
insurance loans. 

THE COURT: The Federal Housing Administration, or, more 
precisely, the National Housing Act, guarantees you aginst loss? 

THE WITNESS: Yes, sir. 

THE COURT: Up to ninety per cent of the amount you lend ? 

THE WITNESS: Yes, sir. Yes, sir. 

THE COURT: To make available to appropriate borrowers for 


home improvement loans? 
THE WITNESS: Yes, sir. 
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THE COURT: Money which they might not be otherwise able 


to get? 

THE WITNESS: Yes, sir. 

THE COURT: So you lend your own money, but the Federal 

Government guarantees you ninety per cent of the eee? 

THE WITNESS: Yes, sir. | 

THE COURT: Did you say that you did not necessarily explain 
to the borrower that it was so insured? Would the average borrower, 
would it usually be true that the person who borrowed through this 
method, using that application, realized that he was getting this through 
the assistance, in the sense of insurance, of the Federal SEEDS Ad- 
ministration ? 

THE WITNESS: I would say that they do know that, Your Honor. 

THE COURT: All right. 

MR. KAY: That's all I have, Your Honor. 

REDIRECT EXAMINATION 
BY MR, HANTMAN: 

Q. Mr. Barry, Mr. Kay asked you whether or not you didn't 
feel the big purchase price paid, $22,500.00, would affect the terms, 
and you said, ''Not necessarily."" Would it make a difference to you, sir, 
whether or not you would grant the loan if the loan applicant did or did 
not have any equity in the property at all? A. Depending on the circum- 
stances of the person's credit. A home improvement loan is naturally 
improving the value of the property. , 

Q. Yes. A. So, consequently, the price, the purchase price, or 

the mortgage on the house would not have to have any bearing on 
the loan, whether it is approved or not. 

Q. If an individual, let's say, bought a property for $20,000.00, 
secured by two trusts, to the total extent of $20,000.00 --|in other words, 
they had no money of their own in it -- would you make them a home 
improvement loan? A. I would say it varies on the circumstances. 
There is no set rule of thumb. | 
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Q. What would you depend upon -- the credit standing? A. The 


person's credit, their income, their ability to pay. 

Q. And in this particular case, Mr. Barry, you relied on Miss 
Terpstra's credit, income and her ability to pay? A. She had been a 
previous borrower of our bank. 

Q. And the answer to my specific question is? A. It was on her 
previous credit to the bank. 

Q. Her proved ability to pay? Would you say her income? 

A. Yes. That's right. 

THE COURT: Had she been a depositor in the Munsey Trust 
Company ? 

THE WITNESS: No, sir; with the Union Trust Company. 

THE COURT: She had been? 

THE WITNESS: We had financed an automobile for her previous 
to this loan. 

MR. HANTMAN: Nothing further, Your Honor. 

RECROSS EXAMINATION 
BY MR. KAY: 

Q. Just one question. Mr. Barry, you stated that the loan 
applicants would know about the FHA insurance. Do you know how they 
would know, sir? A. Well, yes, because usually when a person comes 
into a bank and talks about improvements on property, a lot of people, 
the first thing they think of is putting a trust on their house. I think a 
good loan officer should suggest that Federal Housing has available 
this money which would not mean the person would have to put a trust, 
a second trust on their property, that the loan is insured, and that the 
Federal Housing has made it for that reason, to help people to improve 
property. 

THE COURT: People who have trusts on their property are the 
very people that it is the purpose of the Act to aid? 

THE WITNESS: That's right, sir. 

THE COURT: People who can't put still another trust on their 
property can still borrow the money to make home improvements ? 

THE WITNESS: Into a five-year period. 
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THE COURT: What? 

THE WITNESS: And through a five-year period, the Federal 
Housing makes it easier for them to get them. 

THE COURT: And the purpose is to enable néeption to make home 
improvements who otherwise couldn't do it because they couldn't put a 
third trust on their property ? : 

THE WITNESS: That's right, and if they put a pecord trust on the 
house, the term is -- a lot of people don't realize that a title search has 
to be made again, and that would cost $200.00 or $300.00, and nothing to 
show for it. 

THE COURT: That's all. 

* * * * | 
Washington, D. C. 
October 27, 1961 


* * * * 


JOSEPH ANDREW CARPENTER, SR. 


called as a witness by the Government, being first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. Give us your full name and your address, please. A. Joseph 
Andrew Carpenter, Sr., 112 South Hudson Street, Arlington, Virginia. 

Q. And your occupation, Mr. Carpenter? A. Assistant Vice 
President of the Union Trust Company of the District of Columbia. 

Q. Munsey Branch? A. Iam in charge of the Loan Department 
at the Munsey Branch. : 

Q. And did Mr. John Barry work under your supervision when he 
was employed by the bank? A. He did, sir. 

Q. Now, Mr. Carpenter, you were served with a aanpoens to 
produce certain records involving a loan made by your institution on 
February 19, 1959, for home improvements on property known as 3424 
Texas Avenue, Southeast, in the District of Columbia, in | the name of one 
Violet M. Terpstra. Did you produce those records ? A. I have a copy 
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of the original application; the original would be in the hands of the 
Federal Housing Administration; and also I have -- I had a check which 


I gave to you, sir, which was issued in connection with the transaction. 

Q. All right. A. Also the original note would be in the hands of 
the FHA, sir. 

Q. Let me show you these documents, sir. Showing you 
Government's Exhibits 11 and 11-A, which is the original credit 
application in this matter, -- 

THE COURT: The original credit application? 

MR. HANTMAN: Credit application; yes, Your Honor. 

THE COURT: What do you mean by "credit application?" 

MR. HANTMAN: The credit application for home improvement 
loan; the original application submitted to the lending institution for a 
loan. 

THE COURT: That is the application for the loan? 

MR. HANTMAN: That's right. 

THE WITNESS: Yes, sir. 

BY MR. HANTMAN: 

Q. And Government Exhibit 12, which is a photostat of the 
promissory note; and Government Exhibit 13, which is a check. I'll 

ask you to look at these documents, and tell us if you can identify 
them, sir? A. This is our usual credit statement or application for 
loan that we obtain from borrowers. This is our promissory note. 
(Indicating.) 

Q. When you say, "This is our promissory note," you are looking 
at Government Exhibit 12? The tag is attached to the document, sir? 

A. Exhibit 12 is the promissory note. 

Q. All right. A. Also our check which was issued to Violet M. 
Terpstra, in the amount of $1500.00, marked Government Exhibit No. 13. 

Q. These were all part of your original official records at one 
time, sir? All these documents? A. Yes, sir. 
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Q. Now, in making a loan of this sort, Mr. Carpenter, as you see 


before you, in connection with the application for home improvement loan, 
what action did your office take with respect to investigating the circum- 
stances surrounding this application? A. This application was received 
by Mr. Barry, and was turned over to our credit investigator. 

Q. And what organization do you check with in examining the 
credit of the applicant? 

THE COURT: At that time. 

BY MR. HANTMAN: 

Q. At that time? A. I believe the full name is Associated 
Credit Men of Washington, commonly known as the Credit! Bureau. 

Q. You might look at the original application, Government 
Exhibit No. 11, which has a little slip attached to it, which you may be 
able to explain to the Court and jury. You will note that little piece of 
paper attached to the application has "CB-109" written on it. What does 
that mean, sir? In fact, if you can, explain what all the contents of that 
mean, if you know. A. Yes. Our credit investigator has a direct line 
with the Credit Bureau. She calls and asks for -- well, she asked for a 
report on Violet M. Terpstra, and this is the information which she 
received over the telephone. : 

Q. What significance -- A. "CB" would indicate "Credit 
Bureau."' 109" circled would indicate the operator that was handling 
the case at the Credit Bureau. The 8-55 report would mean that in 1955 
some firm or probably a local store or bank obtained an up-to-date 
credit report on this individual. | 

Q. You mean Violet Terpstra? A. Violet Terpstra. 

THE COURT: The Credit Bureau to which you refer is 

Mr. Charles Prettyman's organization? : 

THE WITNESS: Yes, sir. Mr. John Ohlhauser is the president 
of that, sir. | 
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BY MR. HANTMAN: 
Q. All right. Now, among the items that you were able to 


secure some data on pertaining to what, in connection with this -- is it 


indicated anywhere on the credit application? A. I didn't follow you, 


sir. 

Q. Among the items that were checked out in the contact that 
was made with the Credit Bureau, what particular things that you can 
tell from your examination of the application itself? A. Getting back 
to this report we received from the Credit Bureau, -- 

MR. KAY: If Your Honor please, I object; I don't think that is 
a responsive answer. 

MR. HANTMAN: If Your Honor please, -- 

THE COURT: Well, the question isn't clear to me yet. Try it 
again, will you? 

BY MR. HANTMAN: 

Q. Looking at the face of the application for home improvement 
loan, Mr. Carpenter, can you tell by looking at the face of it any 
particular items that were checked with reference to-- <A. In 

connection with our credit investigation? 

Q. Yes, sir. A. Yes, sir. 

Q. What items, for example, were you able to ascertain 
information upon? A. This indicates to me that our credit investigator 
verified the employment of Violet Terpstra through the International 
Coop Administration. There is a check mark by the number of years 
that she had been employed there, and also a notation to the right, 
"perm.,” which means permanent employee. The salary which she 
listed. To the right of that is the word, "Refused." That, I would say, 
is the policy in most Government agencies. They don’t divulge the exact 
salary. They probably tell you, "It's in the neighborhood of that," but 
that would indicate to me that her employment was verified at that time 
directly by our credit investigator. 
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Q. All right. Now, in considering, sir, the granting or denial of 


this application for a home improvement loan, what factors does your 
institution consider? A. Well, first of all, we want to know that the loan 
is eligible, so far as certain items are concerned, such as ownership. 

Q. Ownership of the premises? A. Of the premises to be 
improved. She so stated on her application that she was the owner. 
Also, the improvements must be eligible before you consider the 

application. They are in line, are eligible improvements under 
the Act. | 
THE COURT: By which you mean, I take it, improvements that 
are approved? 

THE WITNESS: Yes, sir; according to the FHA regulations. 

THE COURT: The kind of improvement that FHA authorized? 

THE WITNESS: Right, sir. Unh-hunh. Assuming that that 
portion is eligible, then in passing on credit, we certainly take into 
consideration the income of the applicant in relation to the amount 
invested, which appeared to be in line in this particular case. Also, the 
credit background and the reputation for paying bills. | 

BY MR. HANTMAN: 

Q. Now, you have indicated to us in connection with Government 
Exhibit 13 that is now before you, which is a check in the amount of 
$1500.00, that your bank disbursed that amount -- that check is dated 
February 19, 1959? A. That is the date, February 19, 1959. 

Q. From the records which you brought with you this morning, 
sir, can you tell us how the payments on this loan were supposed to have 
been made? A. (Consulting documents.) Loan made for a period of 
three years, the monthly payments were set up thirty-five months at 

$48.00 each, and the last payment at $44.70. | 

Q. Do your records indicate, sir, whether any of the payments 
were actually made on this loan? 

MR. KAY: I object, Your Honor. 

THE COURT: I overrule the objection. 


60 


[THE WITNESS: ] According to our ledger card, two payments 
were made, sir. 

Q. In what amounts? A. In the amount of $48.00 each. 

Q. And when does your record indicate that those payments 
were made, sir? A. The first $48.00 payment was posted on April 10, 
1959; the second, June 12, 1959. 

Q. Do your records indicate who made these payments ? 
A. It does not, sir. 

THE COURT: Excuse me a moment, Mr. Hantman. 

MR. HANTMAN: Yes, Your Honor. 

THE COURT: I want to look at these papers. 

(Brief pause.) 


All right. You may proceed, Mr. Hantman. 
BY MR. HANTMAN: 
Q. Now, sir, did you know at the time that Violet M. Terpstra 


was merely the straw party holder of title to this particular premise? 


A. We did not, sir. 

Q. Did you know, or had you ever heard of one Bernard J. 

Carvahlo up to that point? A. No, sir. 

Q. If you knew, sir, that the real loan applicant in this matter 
was one Bernard J. Carvahlo -- 

MR. KAY: I object, Your Honor. 

THE COURT: The same ruling. 

Q. (continued) -- and had available to you a credit report from 
the Credit Bureau; which I show you, and which is Government's 
Exhibit No. 14 -- I'll ask you to look at that for a moment and tell us, 
if you will, would your bank have made this particular loan in the name 
of Violet M. Terpstra to the defendant, Bernard J. Carvahlo? A. Let's 
see if I understand your question correctly, -- 

Q. Yes, sir. A. Would we have made the loan to Mr. Carvahlo ? 

Q. Yes, sir; if you knew at the time -- A. Based on this 
credit report? 
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Q. If you knew at the time that Mr. Carvahlo was, in truth, the 


loan applicant, and that his credit standing as of February 1959 was as 
you see before you reflected in Government Exhibit 14? _ 

MR. KAY: If Your Honor please, I am going to ee to the 
phrasing of that question. 

THE COURT: Well, I'm having a little trouble with it. The 
witness, Mr. Carpenter, has testified that the application having been 

made by Miss Terpstra, and her credit standing had been 
secured, the bank was content and did, in fact, make the loan? 

THE WITNESS: Yes, sir. | 

THE COURT: Now, assume that you had that application from 
her, but at the time it was made by her to your office, suppose you 
assume that if you had known then that she was a straw party, that the 
true owner of the equity in the real estate was Bernard Carvahlo, of 
whom you had not heard before, but you knew it at the time she made 
her application, would you have gotten a report, credit report, on him? 
Or would you, nevertheless, notwithstanding your knowledge that he was 
the true owner and she was a straw party, would you nevertheless have 
made the loan to her? | 

THE WITNESS: No, sir; we would not have. 

THE COURT: Even though she signed the promissory note as 
well as the application, and even though her credit was good? 

THE WITNESS: That's right, sir. Had we known that he was the 
true owner, we would have obtained his endorsement on the note as well 
as -- together with the credit statement,, stating his position, and so 
forth -- and we would have checked on his credit. : 

THE COURT: Now, look at the exhibit which has been shown to 
you, which is a credit report on him, made by the Credit. ‘Bureau, to 

which you have referred, and then we'll ask you another question. 

(Brief pause.) 

THE COURT: I'm asking these questions over your objection, 
Mr. Kay, -- for the record. : 

MR. KAY: That's correct, Your Honor. 
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THE COURT: The pertinent part of that, of course, goes up to 
February 1959. There's something on there beyond that, I think, but 
you're only concerned with the report up to the date of this transaction. 


You'll forgive me, Mr. Hantman, but I want to ask the question in a way 
that is satisfactory to me. 

MR. HANTMAN: Yes, sir; that's all right, Your Honor. 

THE COURT: Assume now that at the time she made the 
application, these things existed, these were the facts. You had her 
application, her promissory note, and a credit report on her, which you 
have told us was satisfactory. You had that. In addition to having that 
now, you knew that Carvahlo was the true owner and she only the straw, 
and you had that credit report on him, would you still have made the 
loan, or what would you have done, assuming that knowledge on your 
part? 

THE WITNESS: We would have declined the loan. 

THE COURT: Even though her application and credit report 
were satisfactory? 

THE WITNESS: Well, the way you so phrased it, that if he was 

the true owner, and she was just a straw, I think we would have 
been looking for trouble had we made the loan, so I don’t think a prudent 
banker should have made the loan. 

THE COURT: And why wouldn't you have made the loan? You 
say you would not have made it? 

THE WITNESS: Would not have. 

THE COURT: Why would you not have made the loan? 

THE WITNESS: Based on this credit report, -- 

THE COURT: Well, what's the matter with that credit report? 

THE WITNESS: It's very bad. In fact, as we say in our 
banking -- 

MR. KAY: If Your Honor please, you just asked for his opinion 
as to the credit report. 

THE COURT: In asking for his opinion at that time as a banker, 
his usual, customary practice is what I'm asking the witness about. 
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MR. KAY: He answered Your Honor and said that it was very 
bad. : 


THE COURT: I want to know why. That's a conclusion. I want 


to know why -- what's the matter with it? 

THE WITNESS: May I read from the report? 

THE COURT: No, just tell us what it shows to vont that didn't 
satisfy you. 

THE WITNESS: In one paragraph -- 

MR. KAY: If Your Honor please, I don't think that he should read 
from the report. 

THE COURT: Yes, he can. I'm asking for his opinion asa 
banker at that time as to what he would have done. Now, he's told us 
what he would have done. He would not have made the loan, even though 
Miss Terpstra's credit standing satisfied the bank, and even though they 
had her signature. Now, he's about to tell us why. You may do so. 

THE WITNESS: Well, Your Honor, it so states that he had 
eighteen suits against him between 1955 until 1958. : 

MR. KAY: If Your Honor please, may we approach the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. KAY: If Your Honor please, I don't think that should have 
been brought out. 

THE COURT: Let me make my position clear -- I thought it was 
clear. This indictment charges him with a fraud of the Federal Housing 
Administration -- that's the gist of it anyway. 

MR. KAY: I respectfully submit, Your Honor, that it charges 
him with falsely saying that she was the applicant. That is all it charges; 
nothing more. | 

THE COURT: I know that, but you've got to put this situation in 

its proper setting. The context of this transaction is essential 
to knowledge of the transaction -- essential to a determination of whether 
this was done with intent to defraud. That is the basis of the charge -- 
the basic charge here -- and the jury is entitled to have the whole of the 
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transaction. Incidentally, but necessarily, it shows that his credit was 
very poor, that he couldn't have made this loan from the bank himself. 
And they are entitled to know why he couldn't make it to the end that 
they understand why he had her make it. 

MR. KAY: I would like to respectfully note my objection. I feel 
that the indictment is very specific and limited. If you notice, following 
here, this is all that it charges, Your Honor. (Indicating.) 

THE COURT: I understand that. 

MR. KAY: I think that the Government should be limited in its 
proof. 

THE COURT: I don't agree. Your objection is noted. 

(END OF BENCH CONFERENCE.) 

THE COURT: Mr. Carpenter, what was your reference to 
eighteen suits ? 

THE WITNESS: The report so mentioned that between 1955 and 
1958, there were eighteen lawsuits against Mr. Carvahlo. 


THE COURT: For failure to fulfill contracts, or something? 
What kind of lawsuits ? 


THE WITNESS: Well, from amounts of $41.00 to $2183.00. 

THE COURT: For money owed? 

THE WITNESS: For money owed and accounts, various stores, 
and the like, sir. 

THE COURT: All right. That is what I want. 

MR. HANTMAN: May I proceed, Your Honor? 

THE COURT: Yes. 

BY MR. HANTMAN: 

Q. Mr. Carpenter, you indicated that only two payments were 
made by person or persons unknown to you in connection with this loan, 
sir, is that correct? 

THE COURT: Say that again, please. 

MR. HANTMAN: You have indicated to us that only two payments 
were made in connection with this loan by person or persons unknown to 
you, is that correct? 

THE WITNESS: That's correct. Yes, sir. 


65 


BY MR. HANTMAN: 

Q. Yes, sir. Subsequent to the time that those two paements 
were made, how much was the total amount of the indebtedness owed to 
your institution? A. $1724.70. | 

Q. Now, what type of a loan was this? A. This was a Federal 
Housing Title I loan, sir. 

Q. Now, did there come a time -- strike that. Are these 
insured loans? A. The loan is insured by the Federal Housing 
Administration up to ninety per cent of the bank's loss. | 

Q. In other words, in any such loan application, does the lending 
institution, such as your own, stand to absorb ten per cent of every 
transaction in the event it goes bad? A. That's correct. | 

Q. All right. Now, did there come a time, Mr. Carpenter, 
when the Union Trust Company, Munsey Branch, found it necessary to 
make a claim on this indebtedness from the Federal Housing Adminis- 
tration? A. That's right, sir : 

Q. When did your bank make such a claim on the Federal 


Housing Administration? 


(Brief pees) 
[THE WITNESS: ] If you bear with me, Tl find a a copy of 


our claim report. 


Q. Yes, sir. A. Ihave it, sir. The date of our claim was 
dated December 17, 1959. 

Q. And did there come a time when your bank was reimbursed 
in connection with this loan application that we are speaking about ? 

A. Yes, sir. 

Q. When was that? A. Posting date on our ledger card, which 
would indicate that that was the date the check was received from 
Federal Housing Administration, was March 24, 1960. 

Q. And what amount was your bank reimbursed by the Federal 
Housing Administration in connection with this loan application ? 

A. In the amount of $1,334.45. 
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Q. Mr. Carpenter, you have already told the Court and the ladies 
and gentlemen of the jury that you loaned -- when I say you, I mean your 


bank -- that you loaned Miss Terpstra $1500.00. Yet you were reim- 
bursed only $1334.45. Can you explain the disparity to the Court and 
jury, sir? The disparity in the amounts? A. Of course, $96.00 was 


paid on the account, and the rest of the loss was borne by the bank. 

Q. Does this refer back to your ninety per cent insurance concept 
that you spoke about a few moments ago? A. That's right. 

THE COURT: That amount of thirteen hundred plus dollars, 
paid by the Federal Housing Administration to you, represented ninety 
per cent of the amount then due you, did it not? 

THE WITNESS: The loss sustained -- right. 

THE COURT: Yes. Which was $1500.00, plus interest -- 

THE WITNESS: Plus interest. 

THE COURT: -- less $96.00, the two payments ? 

THE WITNESS: That's right. 

THE COURT: And the Government paid ninety per cent of the 
balance? 

THE WITNESS: That's right, sir. 

BY MR. HANTMAN: 

Q. With respect, Mr. Carpenter, to the other ten per cent, 
has your bank, to your knowledge, ever been reimbursed? A. No, sir. 

MR. HANTMAN: That's all the questions I have, Your Honor. 

MR. KAY: Would you indulge me a moment, Your Honor? 

THE COURT: Yes. Let me ask you something while Mr. Kay 
is examining his notes. I am referring to the file in the case of the 
United States against Violet M. Terpstra and Bernard Carvahlo, Civil 
Action No. 4146-60, in this Court. The promissory note to which you 
have been referring in your testimony was made by Miss Terpstra on 
February 19, 1959, in the amount of $1724.70. That is $1500.00 plus 
interest, I take it? 

THE WITNESS: That's right. Five per cent discount. 
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THE COURT: Now on the back of that note there appears an 
assignment of all interest of your bank in the note to the United States 

of America, dated November 17, 1959. It probably doesn't 
matter to us, but just in case it ultimately may be of some concern, 
why did your bank wait that long to assign it to the Ba Housing 
Administration? : 

THE WITNESS: Before I claim the assignment -- the assignment 
is dated November 17, 1959 -- 

THE COURT: And the note is dated February 19, 1959. If it 
doesn't matter, I don't suppose I care. I was just interested in it. 

THE WITNESS: According to the regulations, you have up to 
nine or ten months, I believe, Your Honor. | 

THE COURT: What? 

THE WITNESS: Nine or ten months after the loan is in default 
to file your claim. Therefore, our Collection Department, they continue 
to work on the case, see -- 

THE COURT: Yes. 

THE WITNESS: Because something might break in the mean- 
time, and -- | 

THE COURT: You don't and cannot make your claim on the 
Federal Housing Administration until the history of the note proves 
that it is in default. 

THE WITNESS: That's right, sir. In other words, we try to 
work it out without having -- : 

THE COURT: If it's paid normally, you never have occasion 
to call on the Federal Housing Administration? 

THE WITNESS: No, sir. 

THE COURT: It is only after default has been made and 

continued long enough to establish a history of the note as we used to 
call it when I was practicing law -- 

THE WITNESS: That it comes to the stage you feel it is 


uncollectible, then you rely on your insurance claim, because, see, we 


have an interest in it as well -- we are suffering a ten per cent loss. 


THE COURT: Isee. 
MR. KAY: Thank you, Your Honor. 
CROSS EXAMINATION 
BY MR. KAY: 

Q. Mr. Carpenter, would you characterize this as a personal 
loan to Miss Terpstra? A. No, we would not consider it a personal 
loan. It is, as I stated, a Federal Housing Title I loan made to people 
that own or are purchasing property. 

THE COURT: How would you distinguish between that and a 
personal loan, such as one of your depositors coming in and wanting to 
borrow some money? That would be, I take it, a personal loan? 

THE WITNESS: Well, first of all, in order to be eligible for 
this type -- 

THE COURT: I want you to distinguish between this type anda 
personal loan as you consider it. What do you consider a personal loan 

as distinguished from that FHA loan? 

THE WITNESS: Well, generally speaking, a personal loan is 
made on a person's signature or signatures, based on their credit 
standing in the community and their position and ability to repay. 

THE COURT: You are not guaranteed by anything else? 

THE WITNESS: No, sir. 

THE COURT: You are not insured? 

THE WITNESS: Not insured. 

THE COURT: If I borrowed money from your bank -- which 


they wouldn't lend me, I'm sure -- you are just taking a chance? 

THE WITNESS: That's right, sir. 

THE COURT: Isn't that right? 

THE WITNESS: Well, on this, of course, you have that protection, 
but at the same time, you can't rely on that altogether, because you don’t 


want to have too many losses of your own, sir. 
THE COURT: And don't you also owe a duty to the United States 
Government to make a careful loan? 
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THE WITNESS: That is what I was going to say. I would say 
there was not too much difference in so far as the investigation and 
checking on the credit and all. Also, on the personal loans the 


maturities are restricted, limited to a shorter period of time than the 


home improvement or FHA loans. 

THE COURT: You wouldn't lend me money for three years? 

THE WITNESS: Your Honor, we might. 

THE COURT: Go ahead, Mr. Kay. 

BY MR. KAY: 

Q. So, I take it, from what you have said, Mr. Carpenter, this 
is very close to a personal loan, is that correct? In answer to His 
Honor, -- A. In passing on the credit, we view them both similarly. 

Q. You testified that your Credit Department or your Loan 
Department checked out Miss Terpstra, and that you checked out her 
Government employment, her salary, and her position. Is that all you 
did, sir? A. No, sir. In connection with our operation, the first step 
that we take is to check our central information file, to ascertain whether 
or not the applicant has done business with the Union Trust Company 
before. | 

THE COURT: Your own file? 

THE WITNESS: That's right, sir. Which we did in this 
particular case. | 

THE COURT: And found? 

THE WITNESS: And found that Miss Terpstra had financed a 
car with us. I believe the date was in 1955, which had been paid 

satisfactorily. | 

BY MR. KAY: 

Q. Now, sir, correct me if I'm wrong: You checked her name, 

address, employment, salary and credit standing, is that correct, sir? 
(Brief pause.) 
[THE WITNESS:] Would you repeat that again. I didn't -- 
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Q. Yes. When you checked out Miss Terpstra as this credit 
applicant, you checked her name, where she was employed, her salary, 
if you could obtain it, how long she had been so employed, and her 
credit standing, is that correct? A. That's correct. 

Q. And that was the extent of your checking, is that correct, 
sir? A. Well, I mentioned that we had checked our central information 
file, and we were relying on our previous good experience. That was 
also a factor in the case. 

Q. Would it be correct to say that you relied solely on her credit 
standing as you knew it from the Credit Bureau and from your own 
records? A. Rely solely on her credit standing -- no, sir. You have to 
take into account her ability to repay the loan. You've got to -- 

Q. I mentioned her salary, where she was employed. What I'm 
trying to find out, Mr. Carpenter, is what else did you check, other than 
those things which you have just mentioned? 

THE COURT: He counted them all. 

MR. KAY: That was the extent? Is that correct? 

THE WITNESS: I think I would say the extent of it, sir. 

BY MR. KAY: 

Q. Now, in answer to a question by Mr. Hantman, you said 
that if a person were a true owner, if you had a situation where you had 
a straw and a true owner, that you would require the true owner to be 


an applicant. What do you mean by the "true owner,” Mr. Carpenter ? 


A. Well, probably I don't know all my legal terms -- 

Q. What do you mean by it, as an individual, not a legal 
definition? A. That would be the owner in fee. 

Q. The owner in fee? A. In fee. Or would be the owner in fee 
with the mortgage to -- say our bank, for example, or some building 
association, or the like. 

Q. The owner in fee or the person who signed the mortgage, the 
person who owned the mortgage or gave the mortgage, is that what you 


said? 
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THE COURT: You see when you say "gave the mortgage," 
you're using an equivocal term. A borrower gives the mortgage, and 
the lender gives the mortgage to him, depending on how you use the term. 

MR. KAY: Well, I'm trying to find out Mr. Carpenter's -- 

THE COURT: This is your term, not Mr. Carpenters s term. 

MR. KAY: Well, he answered it -- 

THE COURT: What do you mean by the "owner in fee? gn 

THE WITNESS: Such as I own my house jointly with my wife, 
and taxes are billed in my name. I'm the owner, although I pay to my 
bank. | 

THE COURT: You've got a mortgage or a trust -- 

THE WITNESS: That's right, on the home. | 

THE COURT: Whatever the value of the house is over that trust, 
you own? 

THE WITNESS: That's right. 

THE COURT: That's what you mean? 

THE WITNESS: I own that equity. 

THE COURT: Whatever equity is in it? 

THE WITNESS: Over and above what I owe the bank. 

BY MR. KAY: 

Q. Would you say it is your understanding that the title holder 
of the property is the owner of record, in the record office? A. I would 
assume that. I mean that -- in that connection, the FHA regulations state 
that a bank acting in good faith may rely on these statements of fact, in 
the absence of some other information to the contrary. I mean we can 


accept them as being true, and there’s no obligation on our part 
to check that out. 


Q. Mr. Carpenter, let me ask you this question: Assume that 
Miss Terpstra was the legal title holder of this property, w wouldn't she 
be the owner, as required to be filled out in this application? 

MR. HANTMAN: I object, Your Honor. It is argumentative. 
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THE COURT: I don't see that it's argumentative. It is manifestly 
true. It is obvious that that is so. She's the legal title holder -- maybe 
I'm not following you properly, perhaps. She not only said that she was 
the legal title owner, she was in fact -- 

THE WITNESS: At the time. 

THE COURT: -- at the time. You checked the records to see 
whether she was the legal owner? 

THE WITNESS: We did not. 

THE COURT: You did not. You took her word for that? 

THE WITNESS: That's right, Your Honor, which we may do, 


unless we have some reason to doubt it; but in view of the previous 


experience being satisfactory, we had no reason to doubt it. 
THE COURT: You had no reason to doubt it? 
THE WITNESS: No reason to doubt it, sir. 
THE COURT: Let me ask you this -- I think this may be what 


you have in mind, and we want to know anyway: Are you familiar 


enough with the regulations of the Federal Housing Administration to 
know whether they require the signature on a loan application for home 
improvements of the record title holder, no matter who is in fact the 
fee owner? 

THE WITNESS: They do. 

MR. KAY: The answer was, "They do, sir?" 

THE COURT: The answer was, "They do.” 

THE WITNESS: They do. 

MR. KAY: I have no further questions. 

THE WITNESS: May I -- I had an additional thought along that 
line, sir. 

THE COURT: Yes. 

THE WITNESS: If a person is leasing a property, and they have 
a lease that will run for six months longer than the maturity of the note, 
that person would be eligible for a Federal Housing loan, provided the 
owner joined in the obligation, signed -- 
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THE COURT: The title holder? 

THE WITNESS: Right, sir. Provided he -- 

THE COURT: In that case, the title holder would be the lessor? 
THE WITNESS: Right. 

THE COURT: And the lessor and the lessee Bote have to sign 
that application? 

THE WITNESS: Both sign -- right -- and the note. 

THE COURT: Yes. 

MR. KAY: If Your Honor please, just one more question, if I 


THE COURT: Yes. 
BY MR. KAY: 

Q. Mr. Carpenter, is it correct, sir, that of the $1500. 00 loan 
that you made, you received in return, or obtained via payments and the 
FHA, $1430.45, is that correct, sir, so that in actuality = bank lost 
$69.55 plus interest? : 

THE COURT: Don't answer the question. That is ip aatecat 


I mean the amount is. 


MR. KAY: I have no further questions, Your Honor. 
REDIRECT EXAMINATION | 
BY MR. HANTMAN: | 
THE WITNESS: The amount we received from aie Housing 
was $1,334.45 | 
Q. Mr. Carpenter, you were asked by Mr. Kay, i in connection 


with your distinction between personal loans and FHA home improve- 
ment loans, what distinction, if any, existed; and I believe you mentioned 
the difference in the maturity times of such loans -- you mentioned the 
fact that an FHA loan was insured as a personal loan would not be, is 
that correct? A. That's right, sir. ! 

Q. What about the interest rate? A. Also there is a difference 
in the interest rate. 

THE COURT: Well, what is it? 

THE WITNESS: The Federal Housing loan is $5. 00 per hundred 
per annum, whereas the personal loan is $6.00 per hundred. 
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BY MR. HANTMAN: 

Q. And this particular loan was made under the FHA rate, 
was it? A. FHA Title I. 

THE COURT: At five per cent? 

THE WITNESS: Five per cent. 

BY MR. HANTMAN: 

Q. All right. Now, in your cross-examination, you mentioned 
something about the eligibility of a lessee of property for an FHA home 
improvement loan. Would you have made the loan in this instance if 
Miss Terpstra had just been a lessee of the property? 

MR. KAY: If Your Honor please, I object. 

THE COURT: I sustain the objection to that. For the record, 
though I don’t usually do this, as you know, my reason for sustaining 
the objection before I heard the reason for the objection is that it is 
immaterial. 

MR. HANTMAN: I agree with the Court, certainly. 

BY MR. HANTMAN: 

Q. You told Mr. Kay that you didn't check out the fact whether 
or not Miss Terpstra was the owner of the premises because the 
regulations permit you to rely on the representations contained in the 
application for loan, is that correct? A. That's correct, sir. 

Q. Did you, sir, rely on the representation that Miss Violet M. 


Terpstra was listed as the owner of the premises as of May 1958? 


A. She so stated in the application. 

Q. And you relied on it? A. We relied on that. 

MR. HANTMAN: All right. No further questions. 

RECROSS-EXAMINATION 
BY MR. KAY: 

Q. Mr. Carpenter, I just have one brief question -- perhaps I 
don't understand -- on the note, which is Government's Exhibit No. 12, 
on the face of that note, it says, "interest at six per cent," sir. Would 
you explain that. A. Certainly. To go a little further, it says, "With 
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interest at six per cent per annum after maturity of this note.” That 
would mean this: Should the borrower default on the note, and there 
was a long period of collection involved, assuming it was a three-year 
note, -- | 

THE COURT: Which it was, in fact. 

THE WITNESS: It was 

THE COURT: Thirty-six months. 

THE WITNESS: Assuming it was a year's additional time 
involved in effecting this collection -- 

THE COURT: A year beyond the thirty-six i) 

THE WITNESS: We would be entitled to interest from the 
maturity of this note until the time we, in fact, collected our money on 
the note, at six per cent per annum. 

THE COURT: Six per cent per annum after the maturity of the 
note? 

THE WITNESS: After maturity of the note. 


THE COURT: Which means, does it, that you made this loan at 


the rate of five per cent -- 

THE WITNESS: That's correct, sir. 

THE COURT: -- for thirty-six months, assuming it would be 
paid as due? : 

THE WITNESS: That's right, sir. 

THE COURT: If not, if it became in default, then it would carry 
interest at the rate of six per cent? 

THE WITNESS: That's right. 

THE COURT: To make up partially the cost of the effort to 
collect, is that the theory? 

THE WITNESS: Surely, and we would be entitled to it, because 
we had not been paid on the loan, interest on the amount outstanding. 

MR. KAY: I think that's all, Your Honor. 

MR. HANTMAN: That's all. 

THE COURT: I think that clears it up. That's all. You are 
excused, Mr. Carpenter. 

THE WITNESS: Thank you. 
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MR. HANTMAN: May Mr. Carpenter take his original check, 
Your Honor? I have Government Exhibit No. 13-A, which at the proper 
time I will offer in evidence, a photostat thereof. 

THE COURT: Yes, you may take that with you. 

THE WITNESS: The other exhibits, you would like to retain, 


MR. HANTMAN: Yes. 
(Witness excused.) 
Thereupon 
EARL O. DUNLAP 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 

Q. Would you give us your full name and occupation, sir? 
A. My name is Earl O. Dunlap. 

Q. Keep your voice up, or speak into the microphone, sir -- 
A. My name is Earl O. Dunlap. Iam Assistant Chief of the Title I 
Section, Federal Housing Administration. 

Q. Mr. Dunlap, have you, at my request, produced your file of 

a loan made to one Violet M. Terpstra in connection with the 


premises located at 3424 Texas Avenue, Southeast, here in the District 
of Columbia? A. Unh-hunh. 

THE COURT: Before Mr. Hantman proceeds, tell us in 
substance what is Title I of the National Housing Act? What is it all 
about ? 

THE WITNESS: All right, sir. In substance, Title I was placed 
under the law back in the Depression times to stimulate trade; and since 


that time it has grown to where lending institutions throughout the 
country are permitted to have a contract of insurance sponsored by the 
Federal Housing Administration under which they can make loans to a 
borrower and report the loan to the Government, and the Government 
insures the institution against loss. If the borrower continues to pay the 
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institution, no claim develops, but if the borrower defaults on a loan, 


then the financial institution is permitted to submit the claim to the 
Government; and if it is found to be in compliance with our regulations 
and the statutory requirements, then the claim is approved for payment 
by the Federal Housing Administration, and the amount of claim that is 
paid is reduced from the reserve established by the financial institution. 

THE COURT: What kind of loans are conremptated and provided 
for by Title I of the Act? 

THE WITNESS: It is contemplated that the loans are to be made 
to improve properties, residential or otherwise. : 

THE COURT: And limited to that kind of a loan? 

THE WITNESS: Yes, sir. 

THE COURT: Well, what about an office building? Does it 
contemplate residential properties only, or office buildings as well? 

THE WITNESS: Yes, sir. : 

THE COURT: And industrial buildings as well? 

THE WITNESS: Yes. 

THE COURT: Go ahead, Mr. Hantman. 

BY MR, HANTMAN: 

Q. Mr. Dunlap, under this program, and in connection with this 
particular loan, sir, can you tell us from your records whether any 
claim was made of the Federal Government in connection with the credit 
application for property improvement loan, Government's Exhibit 
Number 11, and the promissory note I have here, Soyenanet Exhibit 
Number 12? 

Was any claim made of the Federal Housing Administration in 
connection with that application for home improvement loan and 
promissory note that appears before you? : 

MR. KAY: If Your Honor please, is my objectionre stil standing 
on this line of inquiry? 

THE COURT: The same one? 

MR. KAY: Yes. 
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THE COURT: Yes. The same ruling. 
BY MR. HANTMAN: 

Q. What is your answer, sir? A. The credit application 
submitted was made a part of the claim file submitted to the FHA by 
the Union Trust Company of D. C. with their application for loss, 
dated December 17, 1959. 

Q. And did the Federal Housing Administration make dis- 
bursements under this claim by the Union Trust Company, sir? 

A. Yes, sir. Claim was approved March 16, 1960, and a Treasurer's 
check in the amount of $1334.45 was disbursed by the Treasurer, 
check issued on voucher drawn by the Federal Housing Administration. 

Q. When you say, "a Treasurer's check was issued," you 
mean that Federal money was disbursed, is that right? A. Yes, sir. 
Yes, sir. 

Q. And you paid off the obligation to the extent permitted by 
law to the Union Trust Company? A. Yes, sir. Yes, sir. 

MR. HANTMAN: I have no further questions. 

CROSS- EXAMINATION 
BY MR. KAY: 

Q. Mr. Dunlap, does the FHA, when it agrees to insure a loan 

from a bank, investigate -- do any investigation -- regarding that 


particular loan, or does it rely on the bank's investigation? A. The 


Federai Housing Administration accepts the loan as reported 
by the financial institution without any investigation at all. 

THE COURT: I suppose the lending institution is governed by 
some regulations designed to satisfy you that it is an approved lending 
institution? 

THE WITNESS: Yes, sir; the Title I report of loans which we 
refer to as FHA Form 4 carries a particular wording that this loan 
has been made in compliance with the Federal Housing Regulations. 

THE COURT: In substance, don't you have to approve the 
institution which makes the loan? 

THE WITNESS: Yes, sir. 
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THE COURT: So that you are satisfied -- 

THE WITNESS: Yes, sir. 

THE COURT: -- that you are not running much of a risk -- 
that they will do what you don't do, make the necessary investigation? 

THE WITNESS: Yes, sir. | 

THE COURT: All right. | 

BY MR. KAY: 

Q. Mr. Dunlap, I assume that you are familiar with home 
improvement loans -- the regulations, are you not, sir? A. Yes, sir. 

Q. What is the definition of a "borrower," to your knowledge -- 
of someone who borrows from a lending institution at loan you will 
subsequently insure? : 

THE COURT: Well, now, you've got to refer, have you not, to 
the language of the Act? This witness can point it out. He can read 
that or you can read that. : 

BY MR. KAY: 


Q. Mr. Dunlap, Iam showing you what has been narked as 
Defendant's Exhibit No. 2 for identification, and I refer to the first page, 
the first and second column under "Definitions." (Indicating.) 


A. Under our regulations, it is specified that a borrower means one 
who applies for and receives a loan in reliance upon the provisions of 
the Act, and whose interest in the property to be improved is a fee title 
or 2 life estate or a fee title or life estate subject to a mortgage, deed 
of trust or other liens securing the debt. GEES ) 

Shall I proceed? 

Q. That's sufficient. Thank you, Mr. Dunlap. 

I would like you to assume a situation where property is held 
by a trustee for a beneficiary, under the definition of "borrower," as 
set forth in the Act, who would be the proper applicant? 

MR. HANTMAN: I object, Your Honor. | 

THE COURT: Sustained. 

MR. KAY: I have no further questions, Your Honor. 

MR. HANTMAN: No further questions, Your Honor. 

THE COURT: That's all, sir. 
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MR. HANTMAN: May Mr. Dunlap take his file with him? And 
in this connection may he take the Credit Application for Home 
Improvement Loan, Government's Exhibit Number 11, which is his 
official record, and of which I have a photostat? 

THE COURT: Yes, he may take them. 

MR. HANTMAN: Thank you, Your Honor. 

May this witness be excused? 

MR. KAY: No objection. 

THE COURT: Yes. 

(Witness excused.) 

MR. HANTMAN: Mr. Nussbaum, please. 

Thereupon 

HAROLD J. NUSSBAUM 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 


Q. Would you give us your full name and your occupation, sir? 


A. Harold J. Nussbaum, Attorney. 

Q. You are a member of the bar of the District of Columbia? 
A. Tam. 

Q. How long have you been so employed? A. In practice the 
past eight years. 

Q. Now, Mr. Nussbaum, you represent a client known as the 
National City Investors, Inc.? A. That is correct. 

Q. What kind of an organization is National City Investors, Inc.? 
A. It is a corporation, formed as an investment club, by a group of 
professional and business men here in the city. 

Q. Now, have you produced, pursuant to a subpoena, sir, the 
records concerning a transaction had by National City Investors, Inc. 
that relates to property known as 3424 Texas Avenue, Southeast, in the 
District of Columbia? A. Yes, sir. (Producing documents.) 
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Q. Can you tell us, sir whether the National City Investors, 
Inc. purchased a second trust note in connection with this property? 
A. They did, sir. 

Q. When was this? A. My recollection is originally in 1956. 

THE COURT: Explain to the jury what a second trust note is. 

THE WITNESS: People will finance their purchases of a 
residence or other real estate by borrowing money. That money is 
secured by what is called in some jurisdictions a mortgage, and in the 
District of Columbia, a deed of trust. And the first lien, the first 
encumbrance against the property is known here as a first trust, which 
is usually what you get from an insurance company or building and loan 


association. The second trust is a second lien against the property, 


and because it is less secured, has less value in the market. 

THE COURT: Because if there is a default and the property 
has to be foreclosed and sold, the proceeds go first to the payment of 
the first trust, and then, what's left, to the payment of the second trust, 


is that so? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: All right. Now, Mr. Hantman, take up where I 
left off. 

MR. HANTMAN: Thank you, Your Honor. 

BY MR. HANTMAN: 

Q. Now, the question I had put to you at the time’ ‘was whether 
the National City Investors had purchased a second trust note in 
connection with the premises, 3424 Texas Avenue, Southeast, here in 
the District of Columbia? A. That's correct, sir. 

Q. And when did the National City Investors purchase this 
note, approximately? A. About the summer of 1956. 

Q. Do you know who was living on the property at the time? 
A. Mr. and Mrs. Bernard Carvahlo. I must qualify that, because that 
was not of my own knowledge. | 

Q. All right, sir. 
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THE COURT: Well, did you get the knowledge that that was so 
from either Mr. Carvahlo-- from Mr. Carvahlo, or from some other 
source ? 

THE WITNESS: From some other source originally; later 
confirmed by Mr. Carvahlo. 

THE COURT: Then he can answer. 

MR. HANTMAN: He said it was confirmed, if Your Honor please. 

THE COURT: I say he can answer now. 

MR. HANTMAN: Yes, Your Honor. 

BY MR. HANTMAN: 

Q. Now, did you at the time, sir, subsequent to the purchase 
of this second trust note by National City Investors, assume the function 
of collecting the payments that would be due under it? A. No, sir; the 
note was originally deposited with election to be handled by the National 
City Investors with the National Savings & Trust Company. 

Q. Did there come a time when you took over the management 
of that loan obligation? A. Yes, sir. 

Q. Who, if you know, was making the payments in connection 
with the second trust deed? A. When they were made, they were made 
by Bernard Carvahlo. 

Q. Were these payments kept current? A. No, sir. 

Q. What, if anything, did you, in your capacity as counsel for 
National City Investors, do in connection with the payments or lack 
thereof being made under this loan obligation? A. I was instructed to 
commence foreclosure proceedings. 

Q. Did you do that? A. We did, sir. 

Q. And did you obtain a foreclosure of the premises, 3424 
Texas Avenue, Southeast? A. Yes, but after a lot of involved proceedings. 

Q. All right. When was that, do you recall? 

THE COURT: When was what? The foreclosure? 

BY MR. HANTMAN: 
Q. When was the foreclosure effected? A. There were two 


foreclosures on this property by National City Investors, Inc. The 


first one was November 1, 1957. 
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Q. All right. In connection with that foreclosure, sir, did you 


secure a trustees’ deed to the property? A. Yes, sir. 

THE COURT: Explain that. What does that mean? 

MR, HANTMAN: Let me show you Government Exhibit No. 4 
in evidence, and, after you answer His Honor's question, identify this 
document, if you will. | 

THE WITNESS: When a deed of trust is placed on a property to 
secure a loan, the title to the property on the public records is conveyed 
to two or more trustees who hold that title for the benefit of one, the 
party secured by the deed of trust; and two, any excess equity or 
beneficial ownership for the party who gave the deed of trust; that is 
the person whom we would speak of as the home owner. : 

BY MR. HANTMAN: 

Q. All right. Now, looking at Government's Exhibit No. 4, sir, 
is this a trustees’ deed that secured those premises ? A. (Perusing 
the document.) Yes, sir; this appears to be a copy of it. 

Q. Certified photostatic copy? A. That's correct, sir. 

THE COURT: Which means, does it not, Mr. Nussbaum, that 
the property was sold at public auction -- the trustees sell it at public 

auction -- and whoever buys it gets a deed from the trustees ? 

THE WITNESS: That's correct, Your Honor. | 

THE COURT: Subject to any prior existing liens 2 

THE WITNESS: In this case it was subject to a = which was 
held by Frederick W. Berens Company. : 

THE COURT: All right. Now, having that in youn hand, who 
bought it? 

THE WITNESS: It was purchased by National City Investors, Inc. 

THE COURT: In other words, the holder of the second trust? 

THE WITNESS: That's correct, sir. In this case only one other 
person, as I recall now, appeared at the time of the sale, ‘and the only 
bid was the bid by the holder of the deed of trust loan, National City 
Investors. 

THE COURT: To protect himself, he had to Dusty it in? 
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THE WITNESS: If he didn't buy it in, any person could have bid 
as little as a hundred dollars and purchased the house subject to the 


first trust. 
THE COURT: We'll take a brief recess at this point. Members 
of the jury, we'll take a brief recess now. Remember the Court's 


admonition not to discuss the case during this period. 
(Whereupon, at 11:30 a.m., the Court recessed.) 
AFTER RECESS 
(The Court reconvened at 11:40 a.m.) 
THE COURT: Go ahead, Mr. Hantman. 
BY MR. HANTMAN: 

Q. Mr. Nussbaum, at the time of the Court's recess, you had 
indicated to us that the National City Investors obtained a trustees’ 
deed to these premises. Did you have any conversation with the 
defendant Carvahlo relative to regaining possession of the premises 
at that time? A. There were many conversations, sir. 

Q. What, if anything, did Mr. Carvahlo say to you in this 
connection? A. At first, when our client, National City Investors, 
insisted on our gaining possession of the property for the purpose of 
reselling it, I tried to get Mr. and Mrs. Carvahlo to vacate. Mr. 
Carvahlo was making every effort to stay in the property. I had under- 
stood from him for a long period of time -- from Mr. Carvahlo -- 
that his wife was very ill, and we decided to do what we could, if we 
could, to help him, just as a humane effort. He was represented by a 
number of different persons who called us. 

Q. Would you confine your remarks, if you would, please, to 
telling us just what representations he made to you in connection with 
his desire of regaining possession of the property. A. He would -- 

he stated that he would have to get a loan in order to buy the 
property -- he would have to get a new first trust loan. 

Q. Did he indicate any particular source that he would make 
efforts to get this loanfrom? A. Building and loan associations. 
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Q. When the National City Investors obtained the trustees’ deed 
and bought in the property, did they buy it subject to the first trust? 
A. That's correct, sir. 

Q. Now, what steps, if any, did Mr. Carvahlo take ultimately with 
respect to regaining control of this property? A. He requested the 
preparation of sales contract under which he would be purchasing the 
property. 

THE COURT: Say that again, please. 

THE WITNESS: He asked for a sales contract, under which he 


would purchase the property. 
BY MR. HANTMAN: 
Q. And in what name did he propose that the property would be 


purchased? A. In the name of Wallace Baker. I beg your pardon, sir, 
that was the second. The first name he proposed was that of John Bailey. 

Q. Now, were you able to effect the sale of the progerty to John 
Bailey? A. No, sir. 

Q. All right. Then what happened? A. Then he proposed the name 
of Wallace Baker. 

Q. Could you effect a sale to that individual? A. No, sir. 

Q. All right. And what ultimately occurred, sir? A. Then ulti- 
mately there was another contract to a man named William J. Rejevich, 
R-e-j-e-v-i-c-h. ! 

Q. Did he bring a contract to you in that name for the sale of the 
property? A. No, he asked me to prepare it. 

Q. Were you able to effect a sale to this individual ? A. No, we 
were not. 

Q. What ultimately happened? A. The contract prepared in the 
name of Rejevich was executed, but not by him. His name was lined out, 
and the name, "Violet M. Terpstra,"’ inserted as purchaser. 

Q. Who lined out the name of Rejevich, and inserted the name of 
Terpstra? A. I don't know, sir. 

Q. Where did you get the name of Violet M. Terpstra? A. It was 
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brought to me on the contract by Mr. Carvahlo. 

Q. You mean when Mr. Carvahlo brought the contract to you, it had 
the name of Violet M. Terpstra inked in over the name of Rejevich? 

A. That's correct, sir. 

Q. Ali right. Now, did you ask Mr. Carvahlo at the time who 
Violet M. Terpstra was? A. Yes, I did. 

Q. By the way, when was this? A. This was on or about April the 
Ist, 1958. 

Q. All right. Now, did you ask Mr. Carvahlo who Violet M. 
Terpstra was? A. Yes, Idid. I asked him who the prior names were. 

Q. Well, with respect to Violet M. Terpstra, what, if anything, did 
he say to you? A. That she was a Government girl. 

Q. Did Mr. Carvahlo indicate to you at the time the reason why he 
wanted it to appear of record that Miss Terpstra was purchasing the 
property? A. He may have. Iam not certain, but I know the reason. 

Q. Well, you mean you're conjecturing now? A. No, I'm not con- 
jecturing; I know the reason. 

Q. Did he indicate it to you, do you recall? Give us your best 
recollection? A. To my best recollection, we discussed it. 

Q. And you recall specifically what he said to you, and what, if 
any, reply you made to him in that regard? A. No, I do not, sir. 


Q. All right. Now, where, if you know, was the money coming from 


which Miss Terpstra would purchase this property. A. He was 
obtaining a first trust loan from the American Savings & Loan Associa- 
tion in the amount of $13,000.00. The balance was to have been paid, as 
follows: $1,000.00 cash, and a second trust loan for the difference. 

THE COURT: At that time how much was the Berens first trust? 

THE WITNESS: The Berens first trust at that time, sir, was 
approximately $12,000.00. 

THE COURT: And the American Savings & Loan was to be how much? 

THE WITNESS: Thirteen. 

THE COURT: Which would have paid off the Berens loan? 
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THE WITNESS: That's correct, Your Honor. 

THE COURT: Leaving a thousand dollars? 

THE WITNESS: I think that is correct, Your Honor. 

THE COURT: Which would have gone to you, to the National City 
Investors ? | 

THE WITNESS: That's right. The contract, as written, called 
for a thousand dollars deposit and for the payment of $2,000.00 at set- 
tlement, of which the $1,000.00 deposit was a part. 

THE COURT: And a second trust note? 

THE WITNESS: And a second trust note. 

THE COURT: For how much was that to be? 

THE WITNESS: The contract simply provided that the balance of 
the deferred purchase money be secured by a second deed of trust note 
which, with computation of all costs, actually came to the exact figures, 
$7,205.46. ; 

BY MR. HANTMAN: 

Q. Who was to make the effort to raise this seven thousand two 

hundred odd dollars under the second trust? A. Well, normally the 


purchaser. As far as National City Investors was concerned, it didn't 


matter who raised it. 

THE COURT: What was the original second trust held by National 
City Investors? The amount of it, I mean. 

THE WITNESS: (consulting documents.) The original note they 
purchased, Your Honor, was for $3,000.00. 

THE COURT: So National City Investors has got $3, 000.00 in the 
property? 

THE WITNESS: That's not correct, Your Honor. 

THE COURT: Well, what's wrong with it? 

THE WITNESS: Because they had a couple of thousands in payments 
and foreclosure costs. The bulk of the expenditure was to the Berens 
Company to prevent Berens from foreclosing on the first trust. 

THE COURT: So that -- let me put it this way,and work back from 
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this: If you had gone through -- andI presume you are going to tell us 

that you did -- with this new deal, the contract by Terpstra to buy 
the property for $2,000.00 deposit and a new first trust, the new first trust 
was for thirteen, did you say? 

THE WITNESS: That's correct, Your Honor. 

THE COURT: Thirteen thousand dollars, plus a second trust to you 
of seven? 

THE WITNESS: That's correct, Your Honor. 

THE COURT: That's $20,000.00, plus $2,000.00 in cash? 

THE WITNESS: That's right, Your Honor. 

THE COURT: Twenty-two thousand dollars? 

THE WITNESS: The exact total was twenty-one five. 

THE COURT: $21,500.00. So, by going through,if you did go 
through, with this new transaction, you put more money in it than you 
already had in it? 

THE WITNESS: That's right. By this time National City Investors, 
Inc. had approximately $5,000.00 in the property. 

THE COURT: Which meant that you were lending $2,000.00 more? 

THE WITNESS: That's right, Your Honor. 

BY MR. HANTMAN: 

Q. Now, was the second trust on this particular piece of property 
ultimately obtained? A. Yes, sir. 

Q. How was that effected? How was that established? A. Mr 
Carvahlo said that the second trust could not be executed at the time the 
sale was completed. He said that American Savings & Loan Association 
would not advance its funds unless the equity of the purchaser were en- 
larged. By "equity," we mean the amount of cash put in by the purchaser. 
And, therefore, at the time of settlement at the title company, he wanted 
the execution of the second trust note postponed. 

Q. Did you do that? A. Yes, sir. 

Q. How did you manage to effect that, sir? A. Well, in order to 


protect National City Investors, Inc., the title to the property in the interim 
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would have to be held by some person on whom they could rely. We did 


not know Miss Terpstra. 

Q. On whom National City Investors could rely? A. That's cor- 
rect. 

Q. Did you effect the conveyance of the property from Miss 
Terpstra to this person in whom National City Investors ‘could rely? 

A. Yes, sir. 

Q. Who was that? A. Hyman Rubin. 

Q. And for what period of time did Mr. Hyman Rubin hold title to 

this property? A. Two months. 

Q. Did Hyman Rubin actually purchase this property from Violet 
Terpstra? A. No, sir; he acted as what we call a straw party. 

THE COURT: For National City Investors ? 

THE WITNESS: That's correct, Your Honor. 

BY MR. HANTMAN: 

Q. At the end of the two-months period what, if anything, did Mr. 
Rubin do? A. He conveyed title to Miss Terpstra. 

Q. Was a second trust then put on? A. Yes, sir. 

Q. Who borrowed the money of record under the second trust? 
A. Miss Terpstra. 

Q. In what amount? A. $7,205.46. 

Q. Now, thereafter, under this new arrangement with Miss Terp- 
stra, now title holder of record to this particular property, who was mak- 
ing the payments under the first and second trusts as now constituted? 
A. They were made by Mr. Carvahlo when they were made. 

THE COURT: What happened to this money, represented by that 
approximately $7,000.00 second trust? 

THE WITNESS: In point of fact, National City Investors, Inc., as 
the seller, did not have to put up any money. They were taking this back 
as part of the deferred purchase price. 

THE COURT: Yes. 

BY MR. HANTMAN: 
Q. Did there come a time when your clients’ interests under the 
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second trust were jeopardized for lack of payment under the first trust? 
A. Yes, sir. 

Q. When was that? 

THE COURT: We are talking now about the American Savings & 
Loan first trust? 

MR. HANTMAN: Yes, Your Honor. 

THE COURT: The Berens first trust by now has been paid off, 
Mr. Nussbaum, isn't that correct? 

THE WITNESS: That's correct, Your Honor. 

THE COURT: And the question is when the new first trust got in 
trouble? 

MR. HANTMAN: Right, Your Honor. 

THE WITNESS: (Consulting documents.) It actually started out 
with trouble on July 22, 1958, at which time I wrote a letter to Miss 
Terpstra. 

BY MR. HANTMAN: 
Q. Did you get an answer from Miss Terpstra? A. No; I addressed 


my letter, "Miss Violet M. Terpstra, c/o Mr. Bernard J. Carvahlo, 


3424 Texas Avenue, Southeast.” 

Q. Now, ultimately what action did you take in behalf of your client 
to protect their interests under the second trust to this property? A. On 
January 9, 1959, I sent a letter to Miss Terpstra at the address of the 
property by certified mail, return receipt requested, in which I stated that 
the holders of the second trust note had requested us to ask the trustees to 
proceed to foreclosure. 

Q. Did you proceed to foreclosure? 

(Brief pause.) 

A. No, we did not, sir. We commenced proceedings but stopped 
them. 

Q. What was the reason for stopping them? A. Mr. Carvahlo ob- 
tained a temporary restraining order from Judge McGuire of this Court. 

Q. And what was the ultimate outcome of that action? A. The 
restraining order? 
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Q. Yes? A. Was dismissed. 

Q. It was dissolved? A. That's correct, sir. 

Q. All right. Now, at that time, sir, how much money was owed 
National City Investors on their investment, approximately ? A. The 
entire second trust was in default. 

Q. This was $7,205.46? A. That's correct. 

Q. Were there any other arrearages? <A. Yes, because National 
City Investors, Inc. was making payments to American Savings & Loan 
Association to prevent foreclosure under the first trust. | 

Q. How much did National City Investors pay over to American 
Savings & Loan to protect their interests in connection with this prop- 
erty? A. They had paid $527.50 to American Savings & Loan Associ- 
ation. 

Q. Realizing the arrearages or the payments oe under the second 
trust and the first trust at this time, did you have any conversation with 
the defendant Carvahlo? A. Yes, we had many conversations. 

Q. What, if anything, did he say? A. That he would bring it cur- 
rent. | 

Q. Bring the payments owed under the first and second trusts 
current, sir? A. That's correct, sir. 


Q. Now, on February 20, 1959, did you have any contact with the 
defendant, Bernard J. Carvahlo? A. On or about that date. 

Q. Tell us -- | 

MR. KAY: If Your Honor please, may we approach the bench at 


this point? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. KAY: If Your Honor please, Mr. Hantman is now -- I assume 
will now ask Mr. Nussbaum about a check which was received from the 
Union Trust, implying that the funds obtained from the loan were to be 
used to pay off the mortgage. I think that that is very prejudicial, because 
there is no requirement under the Act that the exact check received from 
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the bank for a home improvement loan be used to pay off the home im- 
provement loan. 

THE COURT: It may not be the check. Was it your purpose to 
show that he didn’t make payment? 

MR. HANTMAN: No, Your Honor. We don't contend that at all. 
It's just a fact that/he took this check and made payments on the mort- 
gage. We have evidence which indicates that he did some improvements 
on the property, not all that he listed on his application, but he is not 
charged with that. 

THE COURT: I understand that. That is why I am asking you. 

MR. HANTMAN: We are merely saying -- 

THE COURT: Your purpose now and your theory of the admissibility 
as to this forthcoming evidence is what? 

MR. HANTMAN: Is that the beneficiary of this loan application was 
the defendant Carvahlo, and that he utilized this money to his advantage. 

MR. KAY: If Your Honor please, this is where I object, because he 


made improvements on the house. We can account for $1200.00 or $1300.00. 


By showing this particular check to Mr. Nussbaum and the jury, the Govern- 
ment is implying that this money was to be used to pay off the mortgage 
when there was no requirement under the Act that the exact check be used. 

THE COURT: No, no. But the -- 

MR. KAY: This has nothing to do with the indictment. 

THE COURT: But the purpose of applying for the loan is to make 
home improvements. 

MR. KAY: That is correct, Your Honor. 

THE COURT: The Government wants to show that he defrauded the 
bank and the FHA, in this sense: In order to get home improvement money, 
and he needed money; he knew that he couldn't get it if he used his own 
name, made his own application, so he used hers, and thus misrepresented 
the true ownership of the property, and caused them to act as they would 
not have acted, namely, to give him the money when they wouldn't other- 
wise have done so. And this would show that it was his application to get 


this money and not hers. 
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MR. KAY: Well, if Your Honor please, -- 

THE COURT: This shows that he got the money from! her and used 
it. The defense would be, in part, that he did to an extent make some 
home improvements, but he is using this check for another purpose that 
was never intended for the check. It is not important necessarily, the 


fact that the money was used for some purpose other than home improve- 


ments, but it was he who benefited and not her. 

MR. KAY: If Your Honor please, I will just give you an example. 
Assume that a man has $1500.00 in the bank for home improvements. He 
needs home improvements, and he has to make mortgage payments. He 
doesn't want to spend the money he has in the bank to pay off the improve- 
ments, so he decides to borrow money. So he goes to the bank and borrows 
the money, and takes the check and pays off the mortgage; and subsequently 
uses the $1500.00 in the bank for home improvements. There is nothing 
wrong with that, Your Honor. | 

THE COURT: I wouldn't think so. 

MR. HANTMAN: I agree, too. That isn't my contention at all. Your 
Honor has stated the Government's theory of the case completely, and it 
is on that basis on which we are offering this evidence. | 

MR. KAY: I think this is prejudicial, Your Honor. 

THE COURT: Yes. All of the evidence against him is prejudicial. 

It is intended to be. That is the purpose of offering it, to prejudice the 
defendant. Legally the question is whether they had a right to put 

in evidence which is not admissible. You frequently run into a situation 

where evidence is not rendered inadmissible, for example, because it may 

tend to show another crime. If it is germane to the crime on trial, it is 

admissible even though it shows he committed some other act. So it is 

not inadmissible simply because it is prejudicial in some other connection. 

MR. KAY: If Your Honor please, I think it would have been less 
prejudicial, for instance, if the Government had asked the question: Was 
a payment made on February 19, and in what amount? But to present the 
exact check, I think that far outweighs - 
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MR. HANTMAN: Well, the fact of the matter is that the exact check 
was tendered, endorsed and reendorsed by this witness and deposited to 
his trustee's account. 

MR. KAY: But none of the other payments -- 

MR. HANTMAN: He applied it to back payments on the first and 
second trusts. 

MR. KAY: The Government didn't show any other payments he made 
throughout the year, just that one. 

THE COURT: What do you mean? They showed that two other payments 
were made, $96.00. 

MR. KAY: That was on the FHA loan. They are showing that a pay- 
ment was made on the first and second trusts. They are not showing what 


other payments were made. They just want to show one, and this one 


is highly prejudicial. 

MR. HANTMAN: I may say, Your Honor, that I certainly feel that 
counsel has a right on cross-examination to bring out whatever other 
payments were made. 

THE COURT: Why, of course, And the Government isn't concerned 
with what other payments were made. 

MR. HANTMAN: That's right. 

THE COURT: Just as you have a right to show, if you can, that he 
made the improvements that he said he was going to make. The gist of 
this case is that he caused the bank and the FHA, by fraudulent representa- 
tions, to do something that they wouldn't do, namely, lend him money. 
And that established, it was he who did it for his own benefit and not Miss 
Terpstra's. And this is simply more proof that it was for his benefit, be- 
cause he is the one who uses her check of $1500.00 for a purpose that it 
was never intended for. 

MR. HANTMAN: In the Government's view, Your Honor, even if the 
defendant had taken the $1500.00 and made the improvements, it would 
still be violative of the statute. 

THE COURT: It would still be violative of the statute, and thus it 
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could be argued, not properly as I view it, that you have already proved 


your case, and you can't make it sound worse. 

MR. HANTMAN: Right. | 

THE COURT: And this makes it sound worse, but the jury is en- 
titled to know the entire story which surrounds this single act of causing 
this aoplication to be signed. They are entitled to be shown a motive, its 
purpose, the complete setting in which ‘t finds itself. : 

Now I am convinced that your objection is not well taken, and I will 
overrule it. ! 

MR. KAY: Thank you. 

(END OF BENCH CONFERENCE) 
BY MR. HANTMAN: 

Q. The last question I put to you, Mr. Nussbaum, was whether or 
not on February 20, 1959, you had any contact with the defendant, Bernard 
Carvahlo? A. Onor about that time. : 

THE COURT: He answered the question. 

Q. Will you tell us, sir, as best you recall, what occurred onor 
about that date? A. It was approximately at that time, according to my 
record it was March 2, 1959, that Mr. Carvahlo madea payment to bring 
the first trust arrearages advanced by National City up to date, and a pay- 
ment on account of the second trust arrearages. | 

Q. In what form did he make those payments? A. By check. 

Q. In what amount? A. $1500.00. 

Q. I'd like to show you Government Exhibit No. 13-A, which is a 

photostat of a check, the original of which was available here in 
Court, and ask you if you can identify that instrument, sir? A. (Perusing 
the document.) Yes, sir. 

Q. All right. And when and where did you first see that document ? 
A. Onor about February 24, 1959. : 

Q. All right. Where did you see it, and by what manner or means? 
A. It was brought to me by Mr. Carvahlo. 

Q. Did you endorse that check? 
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THE COURT: What did he say about it? What were the circum- 


stances? He brings that check to you and what happens ? 
THE WITNESS: He brought this check to me to be applied to -- 
to bring him up to date -- to pay the expenses of advertising of the fore- 


closure proceedings which we had just referred to the, the auctioneer's 
charge, the arrearages on the first trust and partially on the second 
trust. 
BY MR. HANTMAN: 

Q. And did you so apply this check, sir? A. Yes, sir. 

THE COURT: What is that check? 

THE WITNESS: This is a check drawn by the Treasurer of the 
Union Trust Company to Violet M. Terpstra for $1,500.00. 

THE COURT: Dated? 

THE WITNESS: Dated February 19, 1959. 

THE COURT: Did you tell us on what date he brought that in, or 
did you say "on or about ?” 

THE WITNESS: It was on or about the 24th of February. 

MR. HANTMAN: Of what year? 

THE WITNESS: 1959. 

THE COURT: Now, it was payable to Violet Terpstra. What are 
the endorsements on it? 

THE WITNESS: On the back it is endorsed, "Violet M. Terpstra." 
It is then endorsed, "Bernard J. Carvahlo." It is then endorsed, "For 
Deposit No. 392-580, Harold J Nussbaum, Trust Account.” 

THE COURT: Which is the account of the National City Investors ? 

THE WITNESS: No, that is a trustee account I maintain for money 
that does not belong to me. 

THE COURT: Yes. 

BY MR. HANTMAN: 

Q. Did you know, sir, at the time you received this particular check 
from Mr. Carvahlo the purpose for which he had obtained this check? 

MR. KAY: Iobject, Your Honor. I don't think that is relevant at 
all. 
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THE COURT: Will you read the question, please, Mrs. Byrholdt. 
(Whereupon, the reporter read the vending question.) 
THE COURT: I sustain the objection. | 
BY MR. HANTMAN: 
Q. Did there come a time when you found it necessary to foreclose 
on this property, sir? A. Yes, sir. | 
Q. When was that? A. We foreclosed on the property January 24, 
1961. 


Q. And you foreclosed on Miss Violet M. Terpstra, did you not? 


A. As record owner. 

Q. To your knowledge, just prior to the foreclosure were any of 
these payments under the first and second trust ever made to you by Vio- 
let M. Terpstra? A. No, sir. | 

Q. Did you ever discuss with Mr. Carvahlo who really owned 3424 
Texas Avenue, Southeast? 

MR. KAY: Objection, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: Yes, sir; I knew who owned it. 

THE COURT: Did you know it from him? 

THE WITNESS: Yes, sir; I knew it from him. 

THE COURT: What did you know from him? 

THE WITNESS: On one occasion, after Miss Terpstra came into 
the picture, I asked him what would happen if Miss Terpstra died, and he 
said he had an unrecorded deed fromMiss Terpstra to himself. 

BY MR. HANTMAN: : 

Q. When was this approximately? A. This would have been some- 
where during the period two years ago. I can't say specifically. 

THE COURT: Now, from what you have said, I gather that you had 
several talks with him on several occasions? | 

THE WITNESS: Many talks. 

THE COURT: Many of them. In the course of those many talks 
with him, did it develop that he and his wife were the true owners of that 


property in fee? 
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THE WITNESS: Yes, Your Honor; and in connection with one of the 
foreclosure proceedings, Mr. Carvahlo filed an affidavit to that effect 
in this Court. 

MR. HANTMAN: I have no further questions, Your Honor. 

CROSS- EXAMINATION 
BY MR. KAY: 

Q. Mr. Nussbaum, -- 

MR. HANTMAN: Excuse me a moment, Mr. Kay. I would like at 
this time, if I may, to ask the Court to take judicial notice, in connection 
with the witness’s last statements to the Court, judicial notice of Civil 
Action No. 2143-60, Carvahlo versus National City Investors, Inc. 

THE COURT: Iwill. Go ahead, Mr. Kay. 

BY MR. KAY: 

Q. Mr Nussbaum, after National City purchased the note from Mr. 
John Haas in 1956, was it, or 1957, January 1st, January 7th, I think it 
was, National City purchased a note from John Haas, -- do you recall 
that? A. It was about five years ago. 

Q. You actually became quite friendly with Mr. Carvahlo, is that 
not correct, sir? You befriended him and tried to help him on occasion? 
A. Yes, we did, and we got into a lot of trouble on account of it. 

Q. Now, when he fell behind in the payments to Berens on the 
Berens trust, you made an attempt to prevent that foreclosure taking 
place, both to protect your interests and to help him out, is that not correct, 
sir? A. That is correct, sir. 

Q. Is it also'a fact that one time you helped him draft a complaint 
or restraining order to restrain Berens from foreclosing, in which you 
listed mitigating circumstances -- the fact that his wife was sick? A. Not 
to my recollection, sir. 

Q. You don't recall that. Were you present, Mr. Nussbaum, at all 
the settlement proceedings for transfer of the property from National City 

to Miss Terpstra and from Miss Terpstra to Rubin andback? A. I 


was present at the time of the settlement in May 1958 when the American 
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Savings & Loan Association loan was placed on the property. It was 


deeded to Miss Terpstra, and by Miss Terpstra to Mr. Rubin. 

Q. Now, when the property was foreclosed, and you purchased 
the property -- you purchased the property on November 1, 1957, you 
purchased the second trust of $1500.00 -- at that point, who was the legal 
owner of the property? A. National City Investors, Inc. | 

Q. And at that time you were obligated under the first trust note to 
Frederick Berens, is that correct, sir? A. Yes, sir; by agreement with 
Berens. 

Q. Now, during that period, immediately after you had purchased, 
you were aware of the fact that Mr. Carvahlo wanted to retain interest 
in the property, is that not correct? A. Yes, sir. 

Q. Isn't it a fact, Mr. Nussbaum, that you suggested that he get a 
straw party to refinance the property? A. Not that I know of 

Q. Youwere aware of his credit status, were you not, sir? A. Fully 
aware of it. 

Q. And you say that you didn't advise him that he would have to get 
a straw party to refinance? A. No, sir; Ifileda landlord and tenant action 
to get possession. | 

Q. Did you advise him to obtain a straw party to refinance? A. No, 
sir. 

Q. Did you advise him that the only way he could retain the property 
would be to have it refinanced? A. Yes, as part of a new purchase con- 
tract. | 

Q. Now, you knew that Miss Terpstra was a straw party in this 
transaction, did you not? A. Yes, sir. 

Q. Did she purchase the property? A. Yes, sir. 

Q. Would you say that she bought the property? A. Yes, sir. 
Legally, she did. 

Q. Legally she bought the property. What price did she pay for 
the property? | 

THE COURT: Well, now, I'm not going to let either Eon or the 
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witness use the term that has just been used, because it may mislead the 
jury. You have asked whether she legally bought the property, and the 


answer was yes, she did; but all of the evidence, including the testimony 
of Mr. Nussbaum,istothe contrary. She didn't buy the property at all, 

or ever in so far as the state of the record is at this time. She 
was the legal title holder, and nothing else. There is a connotation that 
doesn't belong when you say, “legally bought the property.” 

MR. KAY: If Your Honor please, she paid consideration in the sense 
that she signed a deed of trust note on the property to the bank. 

THE COURT: That is legal language, and its confusing -- I'm almost 
certain that it is, or could be, to the jury. Let's deal with the facts as they 
are, not some label that the law puts on them. She is the holder, and was 
the holder of the title of record. She executed a deed of trust -- twice, I 
guess, I've forgotten now -- and there are the facts. Don't turn it into a 
legal conclusion. 

BY MR. KAY: 

Q. Now, at the time Miss Terpstra -- subsequent to the time that 
Miss Terpstra was the legal title holder of the property, and up to -- 
will you indulge me just one second, please -- up to the time that the re- 
lease was given by Berens which was in 1959, were there not two first 
trusts on the property, Mr. Nussbaum? A. Would you repeat the question, 
please. 

THE COURT: Up to the time of the release of the Berens trust, were 
there not two trusts on the property ? 

MR. KAY: Up to January 9, 1959? 

THE WITNESS: At that time there was only one trust, the Berens’ 
trust. The second trust was wiped out by the foreclosure in November of 
‘57. 

BY MR. KAY: 

Q. When was the first trust to the American Savings & Loan Associ- 
ation -- when did that come into effect, Mr. Nussbaum? A. In May 1958. 

Q. Now on January 9, 1959, which was some months later, the trust 
to Berens was released, is that not correct? A. I don't know what date it 
was released. 
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Q. We have evidence that there was a release given -- 


THE COURT: Mrs. Williams didn't leave her PEO GIR of 
dates and transactions, did she? ! 

MR. HANTMAN: No, she did not, Your Honor, but I believe all of 
these exhibits reflect the transaction. 

THE COURT: I know they do. The trouble is you might have to 
look through all ten of them to find the one you want. 

MR. HANTMAN: I just handed counsel the very one he is inter- 
rogating the witness abo ut. 

THE COURT: You have in your hand the release of the Berens 
trust? | 

MR. KAY: That is correct, Your Honor, being Government Exhib- 
it No. 10. 

THE COURT: All right. 

(Whereupon, Mr. Kay handed the witness the exhibit.) 

THE COURT: What is the date of it? 

THE WITNESS: December 18, 1958, is the date of the release. 

THE COURT: All right. 

BY MR. KAY: 

Q. What date was that recorded? A. January 9, 1959. 

Q. Now, would you explain to His Honor and the ladies and gentle- 
men of the jury what was the status of these two trusts at that time? If 
that one wasn't released until December, does that mean between Decem- 
ber and May of 1958, there were two titles or first trusts outstanding on 
the property? A. I can't say what it means. I have never seen this be- 
fore. | 

Q. To your knowledge, was Frederick Berens paid on their first 
trust? A. Yes, sir. 

Q. Now, the records indicate, Mr. Nussbaum, that the property was 
transferred to Miss Terpstra for $20,500.00, is that correct, sir, plus 
the settlement and other incidental costs? A. $21,500.00. 

Q. Now, what ownership did Miss Terpstra have in the property? 

A. At what time, sir? | 


102 


Q. Immediately after she had effected, or you had effected, the 
transfer to her? A. The first transfer to her was May 14, 1958, at the 
time of the settlement on the new first trust. 

Q. Now, there was a subsequent transfer to her on July 14, is that 
correct? A. That's correct, sir. 

Q. What ownership did she have in the property? A. Record title. 

Q. Did that make her legal owner? 

THE COURT: Here we go again. 

MR. HANTMAN: I must object to that question, if Your Honor 
please. 

THE COURT: The answer is, and it can't be any other answer, a 
record legal owner. 

BY MR. KAY: 
Q. Mr Nussbaum, do you have a record with you indicating what 


actual payments were made by Mr. Carvahlo to the National City in the 
period of June and July 1958, up to the time of the $1500.00 payment? 


A. Ihave the second trust note of July 14, 1958, with the payments on it 

credited to it. Some of the payments he made were not credited here 

because they were reimbursement for the advances on the first trust 
and reimbursement for foreclosure expenses. 

Q. Do you have a breakdown, Mr. Nussbaum, of how much went 
for the first trust, how much went for the second trust, and how much 
went for the advertising and auctioneer and other incidental expenses ? 
A. Ido. I may not have it completely here, because my trustee check- 


book is not with me. 


* 


[ Filed March 5, 1962] 


Washington, D.C. 
Monday, October 30, 1961 


* * * * 
CROSS EXAMINATION (Continued) 
BY MR. KAY: 

Q. Mr. Nussbaum, if you recall, my last question on Friday 
was to the effect as to what the breakdown was of the payments that Mr. 
Carvahlo had made to National City. You mentioned previously, in 
answer to a question by Mr. Hantman, that part of the money went to pay 
advertising expenses, part of the money went to pay auctioneer fees and 
other fees, and arrearages. Do you have that breakdown? A. Yes, sir. 


I have prepared from my records, all records available’ to me, all of 


the information I could locate with respect to all money that changed 


hands. 

Q. Now, starting the period of July 14, when the final transaction 
had taken place and the deed had been recorded in Miss Terpstra's name, 
from that point on, do you have totals -- in other words, how much money 
was paid by Mr. Carvahlo to National City, to you, and iW that money 
was disbursed by you? A. Yes, sir, I do. 

THE COURT: Before Mr. Nussbaum goes on 5 answer that 
question, have you any way of knowing whether he himself made the pay- 
ments you are about to enumerate? 

165 THE WITNESS: Yes, Your Honor. They were made to me by 
Mr. Carvahlo. 
THE COURT: Go ahead. 
BY MR. KAY: 

Q. If you would list those, please. A. Now, commencing with 

the completion of the transfer of the property from Rubin to Terpstra? 

Q. That is correct, sir. A. The first ae after that 
transfer was on February 20, 1959. | 

Q. And that was $1,500. A. That was in the amount of $1,500. 

Q. And how was that disbursed? A. That was disbursed as 
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follows: To Thomas J. Owen, auctioneer, covering auctioneer's fees 
and advertising, for a discontinued forclosure sale, $114.35. To 
National City Investors, to reimburse payments on the first trust, which 
were made by National City Investors -- 

Q. Was that the Berens trust? A. No, sir. That was the 
trust given by the American Savings and Loan Association, $527.50. 
Interest on the period that that money was out, $3.96. To American 
Savings and Loan Association, for the then current first trust installment, 
$111.47. To National City Investors, on account of the second trust, 
$320, which brought the second trust up to date. Trustee's fees, to the 
trustees on the second trust for the foreclosure, $30.00. To our office, 
by Mr. Carvahlo's agreement, for attorney's fees and costs, $205.00. 

166 Now that left a balance on hand, whichI retained for Mr. 
Carvahlo's credit, of $107.72. 

THE COURT: Balance of the fifteen hundred? 

THE WITNESS: Of the fifteen hundred, because everything 
else had been brought up to date. 

BY MR. KAY: 

Q. So at that point, Mr. Nussbaum, everything was up to date? 
A. That is correct. 

Q. Everything was current. 

Now, in the transaction of Rubin to Terpstra, what consideration 
or what obligation was paid for the property, the transfer of the property? 
In other words, the property was bought from National City by Mr. and 
Mrs. Rubin. What obligation did the purchasing party give? A. That 
is not correct, sir. The property was bought from National City 
Investors by Miss Terpstra. 

Q. And who was obligated to pay the mortgages? A. In their 
recorded form, Miss Terpstra. 

THE COURT: Again, I don't like to interrupt. It seems to me 
essential that this jury understands throughout this trial these procedures. 


The witness's answer was a correct answer. Obligated by the record, 
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167 the person who owned the property was obligated. And I take 


judicial notice of this, because as a matter of law if the record holder 
was not the true holder, the true holder in fee, the de facto holder in 
fee would also have been obligated as a matter of law in the sense that 
he could have been compelled by a suit -- I mean, he would have been 
liable to judicial action, to compel him to take whatever steps would 
be called for. : 

Do you have any quarrel, either of you, with that statement of 
the law? 

MR. HANTMAN: No, Your Honor. The government has none. 

MR. KAY: Will you indulge me just a moment? 

BY MR. KAY: 

Q. Nussbaum, I just have one further question, sir. 

MR. HANTMAN: We haven't had an expression from defense 
counsel relative to Your Honor's question, which you postulate to both 
counsel, : 

THE COURT: I assume he agrees with it. 

MR. KAY: Yes, Your Honor. I so indicated. 

MR. HANTMAN: All right. 

BY MR. KAY: 

Q. Mr. Nussbaum, do you have broken down in your work 

sheets there a total of how much money was paid by Mr. Carvahlo to 
168 you as trustee for foreclosure proceedings for a period from 

the time that you first purchased the note on the second trust? 

A. Do you mean when National City purchased it? 

Q. That is correct, sir. 

MR. HANTMAN: Object to that on grounds of relevancy. 

THE COURT: I think you are right. ButI am going to let him 
answer it anyway. : 

A. Would you please explain to me whether you mean the costs for 
trustees and advertising? Or attorney's fees, or whatever amounts 
you wish? ! 
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BY MR. KAY: 

Q. Could you give me a breakdown on that, attorney's fees, 
advertising, or a total, if you don't have those. 

THE COURT: He has already given them to you. The question 
now is whether you want them itemized again, or the sum total of the 
three items. 

MR. KAY: If Your Honor please, this was for a period prior 
to the Terpstra transaction. From the period when National City first 
obtained title to the deed of trust to the second mortgage. 

THE COURT: I will permit that. I have my doubts of its rel- 
evancy but I will permit it. 

I think you better ask again, to make it clear what you are 
seeking from the witness. 

169 BY MR. KAY: 

Q. Mr. Nussbaum, what were the attorney's fees for the 
different foreclosure proceedings for that period that I just requested? 
A. The first, andithis was paid by Mr. Carvahlo, on February 7, 1957, 
was $128.41. 

THE COURT: For what? 

THE WITNESS: Attorney's fees. 

BY MR. KAY: 

Q. When you say "attorney's fees," you mean attorneys for 
National City? A. That is correct. And that is because the deed of trust 
requires the maker, the obligor, to pay all expenses of foreclosure. 

The next was in September of 1958. Now this was not paid by 
Mr. Carvahlo. This was paid by National City Investors to our firm. 

THE COURT: September '58? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: Go ahead. 

A. (Continuing) And that covered three lawsuits in this court, a suit 


to restrain foreclosure by the Berens Company, under their first trust, 
in violation of their agreement with National City, and to save Mr. 


Carvahlo's equity. 


170 BY MR, KAY: 

Q. Excuse me. I am just interested in the moneys paid by Mr. 
Carvahlo. A. Well, he didn't pay that. Out of the February 20, 1959 -- 
I have given you the figure of $205 of which $200 was attorney's fee and 
five dollars was miscellaneous costs. 

Q. Now -- A. There is one more. 

Q@. Excuse me. Go ahead. A. On September 1, 1960, out of 
the sum of $3,000, plus some other miscellaneous moneys brought in 
by Mr. Carvahlo, there was by agreement with him and his attorney paid 
to us the sum of $250. And that was another foreclosure in which he 
brought a suit to restrain foreclosure. | 

Q. What about advertising and auctioneer fees? 

THE COURT: Each time? 

MR. KAY: Over that period. Yes, Your Honor. 

A. The first is in December of 1956, and that was paid by National City 
Investors but reimbursed later by Mr. Carvahlo, through other moneys 
that he brought in. And this was paid to Conroy, Williams, Nylen & 
Gilmore, the attorneys for the Frederick G. Berens Company, and it 
included some first trust payments and some advertising and foreclosure 
costs on Berens first trust. And that was seven eighty -nine twenty-five, 
of which about a quarter was the foreclosure costs in that instance. 

171 BY MR. KAY: . 

Q. And were there any other miscellaneous fees which you 
have recorded there, Mr. Nussbaum? A. In connection with foreclosure? 

Q. Yes, sir. A. There were a great many. 

Q. Do you happen to have a total on that? A. No. ButIcan 
list them to you very quickly. 

Q. Thank you. A. In February 1957, Mr. Carvahlo requested 
that we obtain a report on title. 

MR. HANTMAN: Excuse me. I have to Hod sa, Your 
Honor, not only on grounds of relevancy but on grounds of remoteness. 


All this testimony relates to a period prior to when Miss Terpstra 
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came on the scene; This witness is testifying to transactions in 1956 
and 1957. I submit they are not only irrelevant, they are remote. 

THE COURT: I think I will have to ask you what your purpose is. 

MR. KAY: If Your Honor please, I am trying to build up a 
pattern, show the surrounding circumstances over a period. I 
think the government in its case has brought in a lot of matters which 
some at least cover a broader span than the immediate period of the 
Terpstra transaction. 

172 THE COURT: They have. But it was essential to the 

Government's case to do it. I don't want to get too far off the track. 
I can cure what irrelevancy there may be and what surplusage there 
may be in the final instructions to the jury. But, as you probably both 
know by now, I dislike to comment on evidence in a case if I can avoid 
it. I will let it go. I will overrule the objection. 

Now answer it. A. (Continuing) On February 27, 1957, to 
Realty Title, $20.00 for a run-down on the title. April -- Now, these 
were not in fact paid by Carvahlo. These were paid by National City 
Investors and never reimbursed by Carvahlo. 

BY MR. KAY: 

Q. Could you limit yourself, Mr. Nussbaum, just to the moneys 

paid by Mr. Carvahlo to you. A. These moneys were taken into account 


in determining the resale price after the foreclosure of November 1, 1957. 
THE COURT: I will sustain the objection. It will getus in 
trouble as sure as fate. EvenI will be confused with this. 


MR. KAY: I have no further questions, Your Honor. 

MR. HANTMAN: No questions. 

THE COURT: That is all, Mr. Nussbaum. Thank you. 
(The witness stepped down.) 
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173 Thereupon 
RICHARD C. BURRIS 
called as a witness by the Government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANTMAN: 
Q. Would you give us your full name and your occupation, sir? 
A. Richard C. Burris, special agent, Federal Bureau of Investigation, 
Washington, D. C. : 
THE COURT: Spell your last name, please. 
THE WITNESS: B-u-r-r-i-s. 
BY MR. HANTMAN: 
Q. How long have you been an agent of the Federal Bureau of 
Investigation? A. Seven years. 
Q. Mr. Burris, directing your attention to the month of July 
1960, did you have occasion to meet and talk with the defendant, Bernard 
Carvahlo, any time during that month? A. Yes, I did. | 
Q. When was that? A. July 1960. July 13, 1960. 
Q. Did you on that occasion, sir, discuss with him his con- 
nection with premises 3424 Texas Avenue, Southeast? A. Yes, I did. 
174 Q. In that connection what, if anything, did he say to you? 
A. I first informed Mr. Carvahlo that I wanted to discuss with him the 
FHA loan which had been taken out for the property at 3424 Texas 
Avenue, Southeast. I advised him that there was a possibility ofa 
possible fraud against the Government in connection with this loan, 
and I advised him in this connection he had the right to an attorney, he 


did not have to speak to me and anything he did say could be used against 
him in a court of law. | 

He told me that in 1954 he purchased the property at this 
address, and then in 1956 it became necessary for him to make a loan 


against this property. About a year later he was unable to make the 
payments on this loan, and he was informed that he would have to re- 
deed the property to a straw owner in order to refinance it and maintain 
possession of the property. 
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Q. Did he tell you what efforts he made to get a straw owner 
for this property? A. He just told me the name of Violet Terpstra 
who he used, a friend of his, who he used as a straw in connection with 
this transaction. 

Q. In connection with the FHA loan for home improvement 
with respect to this property, what if any conversation did you have 
with him? A. He'stated that he had asked Violet Terpstra if she would 
make an application for an FHA loan against this property so that he 

175 could make improvements on the property. He said that she 
obtained an application which she filled out for this loan and which she 
signed. 

MR. HANTMAN: I have no further questions, Your Honor. 

* 2 * * * 

185 MR. KAY: May it please the Court, at this time, on behalf of 
Mr. Carvahlo, I would like to make a motion for a judgment of acquittal. 
The reasons for the motion, Your Honor, are as follows: 

Referring, Your Honor, to the indictment, specifically the 
indictment charges that Mr. Carvahlo made a false representation to 
the Federal Housing Administration, namely, specifically, that the 
loan applicant was Violet M. Terpstra, then residing at 3424 Texas 
Avenue, and that the said Violet Terpstra had purchased said residence 
in May 1958 for the price of $22, 500. 

As the defense sees the case, Your Honor, there is just one 
issue. Was Violet Terpstra the loan applicant or not? 

It is our contention, Your Honor, that the government has 
shown not that Violet Terpstra was not the loan applicant but rather that 
she was the loan applicant, that she applied for the loan. 

If Your Honor refers to Government Exhibit 11, which was the 
loan application, the application requires the name of the party who owns 
the property. Under the line it has "Name of Titleholder." At the 
bottom it has "Name applicant" and a space for a signature. If Your 


Honor please, Violet Terpstra signed the application. She admitted 
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from the witness stand that she signed the application voluntarily. No 


186 question of coercion. Where it says the property is owned by, 
it has Violet M. Terpstra. The lady from the record office stated that 
at this particular time Violet M. Terpstra was the title holder of the 
property. | 

The bank, Union Trust Bank, both parties who testified from 
that bank said that the loan was tantamount to a personal loan. I think 
Mr. Barry stated that the price paid was immaterial. Mortgages on 
the property were immaterial; but what was material to the bank was 
the credit standing, the employment and the salary of the individual who 
applied for the loan. ' 

So we have an application which on its face is perfectly legal 
and proper. The defense thinks that the government's theory is that 
there was fraud prior to this. 

THE COURT: Fraud prior to what? 

MR. KAY: Prior to the application. 

THE COURT: Fraud in what sense? 

MR. KAY: If Your Honor please, we are a little at a loss 
to find what fraud. | 

THE COURT: You made the categorical statement. 

MR. KAY: If Your Honor please, the indictment charges that 
Mr. Carvahlo falsely made credit application, saying that Violet M. 
Terpstra was the loan applicant. | 

187 THE COURT: It charges, rather, that he caused it to be done. 
They use all the words that the statute uses in this indictment. Most 
are surplusage. The pertinent part is that the defendant caused to be 
passed, uttered and published, to Mr. Barry, a falsely made credit 
application, which made false statements, namely, that she was the 
owner and had paid $22, 500. 

MR. KAY: Now, if Your Honor pleas 

THE COURT: So that is the essence of this charge. 

MR. KAY: Then we have to go back and look at the transaction 
putting the property in Miss Terpstra’s name. 
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THE COURT: Yes. 

MR. KAY: As Mr. Nussbaum testified, the property had been 
foreclosed, and that Mr. Carvahlo desired to retain the property; that 
the only way he could retain the property was to have it refinanced. He 
thereupon obtained a friend, Miss Terpstra, to act as a straw party 
or buy the property for him. Certainly there was nothing illegal in that. 

THE COURT: Then your point, I would take it -- and if you 
prefer that I don't interrupt you, tell me so and I will let you go. I 
think it sometimes does help counsel as much as it helps the Court. 
Isn’t your point now, and isn't it going to be, that his motives originally 
were pure and normal, in an ordinary business transaction, to get him- 
self out of the financial jam he was in and to save this home? 

188 MR. KAY: That is correct, Your Honor. 

THE COURT: Which was the reason for putting the property in 
her name, in order to help in refinancing of it? 

MR. KAY: That is correct, Your Honor. 

THE COURT: You can argue that at such length as you wish, 

but can we not assume all that? And then necessarily get to the fact, 
which is the ultimate fact here, that he caused her, who was a straw 
person and known to him to be so, not the owner of the property, to 
represent to the bank, in order to get an FHA insured loan, falsely that 
she was the owner of the property and that she had paid $22,500 or, as 
it turns out, actually $21,500. 

MR. KAY: If I may briefly interrupt Your Honor at that point. 
On the application, there was a typographical error, which could be 
read either "21 or "22." 

THE COURT: That is right. And apparently it was intended 
to be twenty-one five instead of twenty-two five, whichI regard as im- 
material. 

The fact is, and that is what this case is all about, however 
the good intentions may have been and were theretofore, normal business 
transaction, not reprehensible in any way, the fact is that there came 


113 


a time when he caused her to sign a written application for loan which 
contained knowingly false representations. That is what this case is 
about. That is what the indictment charges. Hadn't you better, if 
you can, get to it? : 

189 What is wrong with the indictment which charges that and why 
do not the facts thus far support that charge in law, so as to get toa 
jury? : 

MR, KAY: Your Honor, the first point then, Your Honor, is 

to look directly at the application and to see what information the application 

calls for. Does the application call for the owner, as Your Honor has 

termed it, the de facto owner, which I am not sure defendant would be 

de facto or beneficial owner in a resulting trust situation, or does it call 

for the title owner? 

THE COURT: Specifically, it calls for the title holder. 
MR. KAY: Then in that case, Your Honor, she was the proper 
party to sign the application. 


THE COURT: Right. But must not the Court, and the jury, 
look beyond the form to the substance of the transaction? We know that 
obviously the FHA has got to require the signature of the title holder, 


if they are going to enforce against a piece of property a trust, an action, 
when it isn't even in the applicant's name. But they wanted in truth the 
true owner. And the bank which had to get the insurance from FHA 
wanted the whole story, and two witnesses from the bank have said that 
they would not have made this loan, even though she, the title holder, 
had a satisfactory credit with them, they would not have made this loan 
if they knew that he was the owner and his credit was not good. They 
190 wouldn't have made this loan. The FHA wouldn't have insured 
this loan. 
MR. KAY: Your Honor, a person in the defendant's situation 
goes down to the bank and is recommended to take out an FHA loan. 
He is given the application. He reads the application and he has the de 
facto situation we have here. And he says the property is owned by 
name of title holder. If Your Honor please, he puts down the name of 
the title holder. There is no question. 
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THE COURT: Right. Now, aren't you saying -- again I don't 
want to throw you off but I think I must interrogate you as you go along. 
Aren't you saying that his intent was good, that what he did was all that 
the bank or the Federal Housing Administration called for? He gave 
them the information that they asked for and it is so. 

MR. KAY: That is correct, Your Honor. 

THE COURT: The jury has got to be satisfied that he had the 

intent to defraud in order to convict him. So aren't you arguing a 
question of fact, a question of weight of evidence, rather than a question 
of law? Because the jury could find, and the government is going to 
argue to them, as it already has to me, that he knew, had every reason 
to believe and must have believed, known, that if he had told the Union 

191 Trust Company the truth about the matter he wouldn't have 
gotten this loan, and that the FHA wouldn't have insured the loan in any 
case. 

MR. KAY: From that, Your Honor, I will infer that he was 
required under this application blank to disclose more information than 
was required on the application blank. 

THE COURT: It may be a way of putting it. He caused her 
to do a thing and accomplish a thing, namely, the making of this loan 
which he knew, says the government, could not have been accomplished 
if the true state of the situation were made known to the bank. 

MR. KAY: I agree with that, Your Honor, and I think that the 
whole purpose of refinancing situations is because the original party for 
some reason can't obtain the credit. And the original refinancing of the 
property was done because the defendant was unable to obtain the credit. 
As Your Honor has said, there is certainly nothing illegal about that . 
He then proceeds to take out a Federal Housing insured loan. He is 
given an application blank by the government. The application blank is 
clear in whatit requires. He puts down the information as is required. 
And by so doing the government alleges that he committed a fraud because 


he didn't divulge more information than was required under the application. 
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Now, if Your Honor please -- 

192 THE COURT: So, you are postulating the difference between 
your two situations quite well. The Government must satisfy this jury, 
in order to get a conviction, that they have got to look beyond the form 
and look to the substance of this transaction. They have got to find 
beyond a reasonable doubt that he had the intent to accomplish this loan 
knowing that if the true facts were made known it would not be given to 
him. They have got to find all that, but the Government will argue that 
obviously they should from the whole story. Your position is a simpler 
one that: that he had no intent to defraud because he had reason to 
believe that all they required was all that the form called for and they got 
all that the form called for. Aren't they the two eae which a 
jury only can decide? : 

MR. KAY: If Your Honor please, I think there. is certainly 
a question of law here. 

THE COURT: I can't see it. 

MR. KAY: In that the indictment specifically states that he falsely 
represented her as the loan applicant. 

THE COURT: With the intent that the offer be accepted by the 
Federal Housing Administration. 

MR. KAY: The Government could have worded the indictment 
in many, many other ways. But they saw fit to word it in saying that he 
falsely represented or caused to be represented to the FHA the fact 

193 that she was the loan applicant. And I think that the govern- 
ment's case has established beyond any doubt, Your Honor, that she was 
the loan applicant. And therefore I think the indictment fails on that 


point. Now whether or not he could have been indicted : some other 


phraseology is speculative. 

THE COURT: I am inclined to think that this indictment is 
inartificially drawn; that the writer could have done a better job with 
this case if he sat down to think about it. I think -- and here is where 
you and I differ on the law -~- I think that the Court must see beyond the 
superficiality of the record in this case, which is the application; that 
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the Court has got a duty to let the jury know the true situation rather 


than the superficial situation as reflected by the title record, the con- 
veyances, and as reflected by this application. She was in fact the 
record title holder and she was in fact the applicant. Moreover, it 
turns out from the evidence that the amount ultimately paid her in these 
various transactions did amount to, with all of their ramifications, to 
$21,500. So, superficially, everything is hunky-dory. It is all right. 
But just as equity looks to substance rather than form, so does the 
criminal law, I think, even with its rigid rules of protection for a 
defendant. It, too, nevertheless must look to substance and not form. 
The bank, and the Federal Housing Administration as a matter of 
course, was entitled to know the true facts. 

194 MR. KAY: Even though they didn't request them, Your Honor? 

THE COURT: Not on paper. Even though they didn't request it 
on paper. If you are right and I am wrong, I am just fatally wrong on 
that. Because on paper, the bank got all it was entitled to have. On 
paper the Federal Housing Administration got all it was entitled to have. 
The bank has told us through two witnesses that had the true facts been 
known this loan would not have been made and the insurance would not 
have been issued by the Federal Housing Administration. 

The question is: did he have reason to believe, and should he 
have known, did he know, that was the real truth of the matter; and that 
he had the intent to mislead them by simply satisfying them with the 
superficial information, not the real information which he knew they 
wanted and were entitled to have. 

MR. KAY: If Your Honor please -- 

THE COURT: Haven't we got down, to put it inelegantly, to 
the guts of this transaction? 

MR. KAY: I agree with Your Honor. I respectfully disagree 
with Your Honor's interpretation. I feel that a man -- he is now being 
held responsible and, if I may say, criminally responsible, for matters 
completely outside of his knowledge and outside of any information 
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194-A given to him by the bank authorities. If the bank authorities 
wanted this additional information, they should have asked for this ad- 
ditional information. If Your Honor please, if they wanted to go down 
and check the property, they could have done so. The bank, presumably 
the FHA, were only interested in this young lady's credit background, 
which she voluntarily gave them to obtain this loan on behalf of the 
defendant. She was obligated under the law. She still would be obligated 
under the law. 

THE COURT: The law has given a judgment against this 
woman and she is paying on it, which is beside the point, beside your 
legal point. 

MR. KAY: And the defendant, too, has assumed the respon- 

sibility for the loan. 

THE COURT: I know he has. 

MR. KAY: If Your Honor please, I just can't see how a man 
can be held responsible for not divulging information which is not 
solicited from him in a situation such as this. | 


THE COURT: I am going to ask Mr. Hantman if he can answer 


you on that. 

MR. KAY: Your Honor asked a question of Mr. Carpenter 
which I thought, from my point of view, was very pertinent to the def- 

195 endant's case. You asked him if he was familiar with the 
regulations and then you said to him: Do you know whether they require 
the signature on a loan application for a home improvement of the record 
title holder no matter who is in fact the fee owner. And his answer was, 
Your Honor, they do. 

THE COURT: Didn't I then ask him more than that? 

MR. KAY: No, Your Honor. Then, if my memory is correct, 
he went on to explain about lease holders, which is a different situation 
from what we have here. : 

THE COURT: I remember asking him that. I had a purpose 
for that. What was his answer? Didn't he also testify that had they 
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known that the record holder was a straw person they would have wanted 
to know who the real owner was and his credit would have had to be good 


and they would have required, he said specifically, they would have 


required both signatures under those circumstances. 

MR. KAY: If Your Honor please, I am a little hazy. I think 
something like that did come out. 

But I would urge again that they had every opportunity to deter- 
mine that. Yet they did not see fit to do so, because they were satisfied 
that this woman's credit was good. It was a personal loan to her. They 
could have interrogated her when she came to sign the note. She isa 
sensible woman who had signed notes before. She testified she borrowed 

196 money for an automobile. 

And, if Your Honor please, I can't see any criminal act down 
here and I can't see any fraud. The bank got exactly what it requested. 

THE COURT: Let me hear from the other side. Do you have 
any other point to make? 

MR. KAY: No, Your Honor. That is all I wish to say at this 
time. 

(Thereupon, a ten-minute recess was taken.) 

AFTER RECESS 

MR. HANTMAN: If Your Honor please, I will be very brief. 
There are one or two arguments I would like to make to the Court. 

if I understand Mr. Kay -- 

THE COURT: Let me see ifI can paraphrase it before you do 
and see if you and I agree on what his position is. Hisposition is that 
this defendant gave to the bank, and therefore to the Federal Housing 
Administration, all that they asked for. And that it was true. Is that 
right? 

MR. HANTMAN: Yes. 

THE COURT: Boiled down to its essence. 

MR. HANTMAN: That appears to be the argument advanced 
to Your Honor by Mr. Kay. 
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I have thought of it in a slightly different fashion. He is urging 


upon Your Honor that in effect his client has not only not told the bank, 

197 or the FHA ultimately, the whole truth, but only. half the truth. 
And it being only a partial truth it is no crime, since that’ Peart which 
he did say was true. 

But I say to Your Honor -- 

THE COURT: That is all he is charged with, Oe the way. 

MR. HANTMAN: Yes, Your Honor. 

But I say to Your Honor that this statute, Title 18 U.S. Code, 
Section 1010, was promulgated by the Congress to protect Federal 
Housing Administration from any fraud or any fraudulent conduct which 
might be perpetrated either directly or indirectly upon it with respect 
to home improvement loans or any other type of loans under the juris- 
diction of the Federal Housing Administration. : 

It is incumbent, if Your Honor would look at the legislative 
history of the statute, which I could not have with me here, it is incum- 
bent upon the public who deals with our government -- and this, by the 
way, is true of 1001 of Title 18 as well as 1010 of Title 18 -- to come 
to the Federal Government with clean hands. The government cannot 
patently be put in the position of having to look behind every type of 
application, be it for employment with the Federal Government ora 
loan with the Federal Government, however you will. The government 
cannot be put in a position, a very onerous one, I might say, of having 
to check each and every entry on the instrument. It is incumbent upon 
the applicant to set forth honestly, truthfully, and completely every- 

198 thing that is requiredin order for the government to make an 
intelligent decision with respect to the matter then before it, be it the 
FHA or any of the other departments or agencies of the government under 
the particular statute. | 

Now with respect to this particular statute, I call to Your 
Honor's attention the case of Cohen v. United States, which appears in 
178 F. 2d 588, certiorari denied 339 U.S. 920. In this case, if Your 
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Honor please, which was tried under the predecessor section of this 
title, namely, Section 1731 (a) of what was then Title 12, we had a sit- 
uation of an individual uttering and publishing a paper purporting to be 

a note of an individual but in fact false because the signature thereon 

was procured by fraud. Now it was the signature of the individual in- 
volved. No question about it. But it was false and so held by the court to 
be a fraud under 18 U.S.C. 1010, because it in fact was false. Not on 
the face of it, but in fact was false. 

THE COURT: I am not following the facts of that case. 

MR. HANTMAN: It was procured -- 

THE COURT: On its face. 

199 MR. HANTMAN: On its face it appears to be the signature of 
the individual. And was actually the signature of the individual. 

THE COURT: Right. 

MR. HANTMAN: But the manner or means by which it was 
procured, namely, by fraudulent means, resulted in the court holding 
it to be a violation of the Section 1010, 18 U.S.C. 

THE COURT: Because it was fraudulent? 

MR. HANTMAN: Yes, Your Honor. Ina similar vein with 


respect to 18 U.S:C. 1001, which is the general false statement statute, 


and I argue this by analogy to Your Honor, in case of Harrison v. United 
States, 279 F.2d 19, we have a situation where the defendant himself 
secured a loan from a bank to cover a personal indebtedness which loan 
was secured by a promissory note of the city of which the defendant was 
mayor. He had an indebtedness to the bank. He went to the bank officials. 
He gave them a note of the city of which he was mayor to cover his per- 
sonal indebtedness. And where on appeal the defendant "earnestly 
contends that since every entry made on the books of the bank was 
technically correct," close quote, and therefore he argued there could 
be no violation, the Court held the fact that the note purported to be the 
legal obligation of the city but was in fact not such an obligation and was 
a device for the obtaining of credit by the defendant constituted a violation 
200 of 18 U.S.C. 1001. 


121 


Now I say to Your Honor there is not any difference, as I see 


it, between these two cases, or the principle covered by these two 
cases, and the factual situation we have in this case. We have here -- 

THE COURT: Let me see 11 (a), the ECS 

You started to say 'We have here." 

MR. HANTMAN: We have here an application in Hance the 
defendant sets out the loan applicant to be Violet Terpstra, who has 
been living at this premises for some nine months as he indicates on 
the application. He says further that she is the owner of the premises. 
He says further that it was purchased by her in May of 1958 for the 
sum of what appeared to be $22,500. It may have been $21,500, depending 
upon what interpretation Your Honor wishes to place on the overtyping 
on the application. | 

These statements that appear thereon, as testified to by the 
bank witnesses, were relied on by the bank when they made the loan. 
They did not look to Bernard J. Carvahlo because they did not know 
about Bernard J. Carvahlo. In fact, as I recall one witness having 
stated to Your Honor, that we didn't personally check out whether Violet 
Terpstra was the owner of record. The regulations permit us to rely on 

the representations made by the applicant. We relied on the represen- 
tation that Violet Terpstra owned the premises, that she owned this 
since May of 1958. We checked out her credit. I recall one witness 

201 said: Had we known Bernard J. Carvahlo was in fact the owner, 
had we checked out his credit we certainly would not have made the loan. 

Let us not lose sight of the fact that there is in this case and 
the record at the moment testimony which indicates that this defendant 
had, in his possession at the time, a deed back to this very premises 
from Violet Terpstra to himself, because, as one witness testified, he 
asked Mr. Carvahlo "What would you do if Miss Roma should sud- 
denly pass away?" 

THE COURT: Mr. Nussbaum’s testimony was, was it not, 
that he told him he had a deed? 
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MR. HANTMAN: He had a deed back, an unrecorded deed 
back, which covered that possibility or that eventuality. 

Now I think in the frame in which this case finds itself, and the 
law as I understand it to be, clearly the facts make out a violation of 
Title 18 U.S.C. 1010, andI respectfully submit to this Court that the 

motion for a judgment of acquittal should be denied. 

THE COURT: There is one more thing, because I want you 
to say what you have to say about this, Mr. Kay, before you reply to 
that. This form, under the printed subtitle "Property to be improved," 
it provides for the address, which is given, description of the house, 

202 which is given. And then the printed form says "Is owned by," 
then a line for a name. Under that line is printed "Name of Title Holder." 

Now, if the Federal Government was not interested in anything 
other than the name of the title holder, wouldn't it have made more 
sense to have used the words "Is in the name of" blank, instead of "Is 
owned by."" Now, "owned by" clearly contemplates something more 
than -- if we take judicial notice, as the Court can, of business practices 
generally -- "is owned by" connotates something more than a record 
title. It connotates what it necessarily implied, the owner, the real 
owner. 

You say that if they had wanted more than the name of the title 
owner that they would have added some words to say so, using, Say, 
“Name of Title Owner," "Name of True Owner," or isn't it enough 
for those people to ask the question who owns the property? You take 
it that the phrase "Is owned by" must necessarily be modified by the 
second phrase under the line for the name of title holder? 

MR. KAY: Yes, Your Honor. That is our position. 

THE COURT: Is it a realistic position? Is it enough for the 
administration of this program for the Federal Housing Administration 
to know only the name of the title holder? Who so very often is a straw. 

203 MR. KAY: If Your Honor please, this form was made up to 
be filled out by laymen and not lawyers. They saw fit to qualify, or 


limit, "is owned by" to the name of the title owner. A layman reading 
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that would know exactly what they meant by "owned by." To a layman, 
Iam sure, it would read, who owns it -- or they want Ss title holder. 
It says so right here. : 

Now, if Your Honor please, in rebuttal, first of all I would 
like to mention about the Cohen case. I read the Cohen case some time 
ago, but, if my recollection is correct, here the signature was obtained 
by fraud in that the person who signed the form had no idea what form 
he was signing. Now, I stand to be corrected on that. But I think that 
was the fact. | 

Your Honor, this defendant is charged with a specific act. 

He is now being faced with a different act which the Government is 

saying is criminal. He is now being charged with failure to disclose 
information not solicited by the bank. I find nowhere in the indictment, 
Your Honor, language to that effect or similar to that. If the Government 
wished to indict him on that, it could easily have altered the language of 
the indictment. 

The basic principle of criminal law is that the indictment should 
apprise a defendant of the criminal charge proffered against him. The 
Government here saw fit to state that the specific charge is that he falsely 
said the loan applicant was Violet Terpstra. I think Your Honor would 
agree the evidence has clearly shown that she was the loan applicant. 

204 With those facts before you, Your Honor, I think the charge 
set forth in this indictment cannot stand against the defendant. If the 
Government wishes to reindict or change the wording of the indictment, 


thev are at liberty to do so. But I cannot see, Your ae that there 


is a criminal charge under this indictment. 

THE COURT: I shall deny the motion, pecaasel / IL repeat, that 
I think this must be treated realistically. It must be viewed realistically. 
And the language of the indictment has got to be construed in the context 
of the transaction to which it refers. : 

MR. KAY: If Your Honor please, briefly, I would just like to 
say I don't think the indictment apprises the defendant of the charge that 


the Government says it is proffering against him. 
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THE COURT: My ruling will stand on it. 

I want to get from each of you, certainly at the end of the day 
you will have to do it, your views as to instructions on this point we 
have been arguing about. What standard should I tell the jury they must 
use for their guidance? I am wondering whether I have a duty to instruct 

205 the jury that as a matter of law the language "is owned by" means 
the owner in fee, the beneficial owner, and not the bare record title owner. 

MR. KAY: If Your Honor please, I think that this is certainly 
a question of fact that the jury will have to determine from the evidence 
brought out in the trial. 

THE COURT: I am inclined to think so too. But I had better 
have from you such help as each of you will give me in this regard. 

Call in the jury. 

* * * * 

206 BERNARD J. CARVAHLO 
called as a witness in his own behalf, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. KAY: 
* * * * * 

252 THE COURT: Mr. Carvahlo, I want to ask you: At the time 
you caused this application for an FHA loan to be made by Miss 
Terpstra, you knew it was an application for what was commonly called 
and what was in fact a home improvement loan, didn't you? 

THE WITNESS: Yes, sir. 

THE COURT: And on this application, which she signed, which 
you prepared, you listed three items under the heading proceeds of this 

loan will be used to improve the above-described property as follows: 
And then it says "Describe the improvement plan."' And the first item 

253 is a new roof, estimated cost $400; painting inside and out, 
estimated cost $700; copper pipes and water heater, estimated cost 
$200. That was the representation as to what the money was to be used 
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for. Now, at that time, you were in default on both your first and 
second trust notes, principal and interest payments on them, and for 
auctioneer's fees and trustees’ fees on a prior foreclosure? 

THE WITNESS: Yes, sir. 

THE COURT: And you were negotiating with Mr. Nussbaum 
himself, as I recall it, or his company, to refinance this whole thing. 
At that time did you intend to make these improvements? 

THE WITNESS: Yes, I did, sir. 

THE COURT: You did in fact use the money immediately to 
pick up the slack, so to speak, to make yourself whole and even with the 
first and second trust, to the extent, according to Mr. Nussbaum's 
figures here, a little over $1300 or a little over $1400. So almost all 
of the $1500 check went, not for improvements, but for the accrued 
payments then in default with American Savings and Loan and the 
National City Investors. Now, how did you think you were going to do 
all that and in fact make the improvements that you set out here in this 
application, which were $1500? Or what was your idea at the time? 

254 THE WITNESS: Well, I had made -- some of the painting had 
already been done. I had funds coming to me, because I was working. 
I was earning a living. At least if I could only have got current I would 
have been all right. So some of the improvements had been done, others 
had to be done, in order to maintain the condition of the house. Con- 


sequently, through the improvements to the house, I then felt that I 


could refinance it back into my name. 

THE COURT: Go ahead. 

THE WITNESS: Excuse me, sir. 

THE COURT: I didn’t intend to interrupt you. Apparently 
I did. 

THE WITNESS: The only real asset that I had ane the piece of 
property, as I have stated, and my plans were to eventually refinance 
the whole thing and pay off the first and second trust note and get back 
on some sort of a solvent footing. I knew it couldn't be done at that 
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moment because these things were mandatory. They had to be done. 
Otherwise the appraisers would never have given me the true value of 


the property. 

THE COURT: Did you know that Federal Housing Administration, 
under the National Housing Act, would not have insured, that is, approved 
and insured, a loan if you had told them the money was to be used to pay 
off an incurred and accrued payments already due? 

255 THE WITNESS: I did not know that. But, in my initial con- 
versations with Mr. Barry, the loan was going to be a personal loan, 
and when it was brought out that I didn't have full employment, that I 
had to get the original loan, the original straw party, it was my impression-- 
as simple as that -- it was my impression that it was based primarily 
on her credit. This was the basis. 

THE COURT: You calledit a personal loan. Didn't you know 
at that time -- it appears that you had made Federal Housing loans 
before. And you filled out here a form prepared by the Federal Housing. 
This isn't the bank's form. This is the Federal Housing Administration's 
form. Didn't you know that they lent money, or rather insured loans 
by banks, only for home improvements? Not to take up mortgage slack? 

THE WITNESS: This is true. This is why we discussed it 
initially. 

THE COURT: All right. 

MR. KAY: If Your Honor please, in light of Your Honor's 
question, could I ask just two brief questions? 

THE COURT: Go ahead. 

BY MR. KAY: 

Q. Mr. Carvahlo, immediately prior -- Let me ask you this 
question first. 

Were you told, in your initial conversations with Mr. Barry, 

256 or from reading the application anywhere, that the exact -- 

MR. HANTMAN: Objection. I think he should not lead his 

witness. He ought to ask him; not tell him. 
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THE COURT: I overrule the objection. 

You may ask him. 

BY MR. KAY: 

Q. Were you informed whether the exact money: that was re- 
ceived from the bank, in the form of a check, was to be applied directly 
to payment for home improvements, whether the physical check had to 
be used to pay for home improvements? A. No, sir. : 

Q. Improvements were made to your home just prior to or 

just after the loan, Mr. Carvahlo? A. Yes. | 

THE COURT: Which? Before the loan or after the loan? 

THE WITNESS: Both. Before and after. 

BY MR. KAY: 

Q. Offhand, do you know the amount? A. Close to seventeen 
hundred dollars. 

MR. KAY: No further questions. 

MR. HANTMAN: May I have the right of cross-examination 
on this interrogation? 

THE COURT: Yes. 

257 RECROSS EXAMINATION 
BY MR, HANTMAN: 

Q. You have told his Honor and the ladies and ponders of 
the jury you made these improvements close to $1700. When did you 
make the improvements on the roof? A. Just prior to the loan, if I 
remember correctly. : 

Q. And they were completed even before you got your loan, 
weren't they? A. That is right, sir. 

Q. Did you pay for it? A. No, I did not. 

Q@. You got that on that credit application that was $400. Did 
you make any payment on that amount at all? A. No, I did not. 

@. You said you painted the house. When did you do that? 
A. Well, the house was painted before and after the loan was made. 


Part of it before and part after, if I remember correctly. 
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Q. On the credit application, I think it indicated the estimated 
cost is $700. How much did you pay for the painting? A. This wasa 
reversal. 

Q. No. Just answer my question. 

THE COURT: What do you want to say? 

258 THE WITNESS: The $700 was for the heater and the pipes, et 
cetera, and the two hundred was for the painting. This was an estimated 
price. 

THE COURT: Itisinerror? Reversed on here? 

THE WITNESS: Yes. 

THE COURT: He says this should have been $200 for painting 
and not $700. 

MR. HANTMAN: Your Honor indulge me a moment? 

THE COURT: Seven hundred for the pipes and water heater. 

BY MR. HANTMAN: 
Q. What is your last statement to his Honor? That the entries 


on the form were reversed? A. Approximately. 


Q. Is that what you are saying? A. Yes, sir. 

THE COURT: What was your answer? 

THE WITNESS: That they were reversed. 

THE COURT: There are three items here. New roof, $400. 

THE WITNESS: Approximately, yes. 

THE COURT: Painting, inside and out, $700. 

THE WITNESS: That is right. This was the one that was re- 
versed. The painting was, I think, $310. 

THE COURT: The third item is copper pipes and water heater. 

259 That is listed at $200. 

THE WITNESS: The final figure, I think, was $570. 

THE COURT: Your estimate, which is what they called for, 
of seven hundred for painting should have been two hundred. And the 
two hundred should have been for painting? 

THE WITNESS: That is right. 


129 


MR. HANTMAN: Mark this, Mr. Clerk, Government's 
Exhibit 16. | 


(Document dated Feb. 23, 1960, was 
marked Government's Exhibit No. 16 
for identification. ) 


(The document was shown to Mr. Kay.) 
BY MR. HANTMAN: 

Q. I would like to show you Government's Exhibit No. 16 
and ask you, first, whether you didn't sign that document? A. Yes, sir, 
I did. | 

Q. This is a letter, or a statement, to the Union Trust 
Company dated February 23, 1960; is that correct? A. That is right. 

MR. HANTMAN: We offer this in evidence, if Your Honor 
please. 

THE COURT: Let me see it, please. 

(The document was passed to the Court.) 

THE COURT: You have any objection? 

MR. KAY: Yes, Your Honor. 

THE COURT: Come up here. 

(At the bench:) 

MR. KAY: If Your Honor please, this isa statement -- 

THE COURT: Let me read it first. . 

Does this loan number have any reference to this? 
MR. HANTMAN: I think that loan number is the bank's number, 
Your Honor. 

THE COURT: Ask him what this is and whether that refreshes 
his recollection. 


MR. KAY: If Your Honor please, could I ask counsel: Was 
this typed up by the bank? : 

MR. HANTMAN: No. This was typed up by Mr. Carvahlo and 
submitted to the bank. 

MR. KAY: On Union Trust Company's stationery? 

THE COURT: Find out whether it was. It can't speak for itself. 

(End of the bench conference.) 
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THE COURT: Show that to the witness. 
And look it over before question is asked. 
BY MR. HANTMAN: 
Q. Would you mind reading Government's Exhibit 16? 
THE COURT: To yourself. 
BY MR. HANTMAN: 
Q. Yes. 
When and where did you sign this document? A. I don't re- 
member where I signed it. I must have just mailed it in to Union Trust 


Company. . 
Q. How did you get Union Trust Company stationery? 


A. That is a good question. 

THE COURT: I can't hear. 

THE WITNESS: I don't remember how I got this, Your Honor. 

THE COURT: Does the fact that it is on Union Trust Company 
stationery suggest anything to you? That you may have dictated it in 
the bank? 

THE WITNESS: This is what I was going to say. I believe the 
girl called me in about the note being delinquent and she asked me what 
had been done, and out of memory I gave her this thing and she typed it 
and I signed it. I believe that is how it happened. 

BY MR. HANTMAN: 

Q. Mr. Carvahlo, if you recall, the application is dated 
February 16, 1959. This document to the Union Trust Company, over 
your signature, is dated February 23, 1960. That is a year later. Now, 
it is your recollection that the girl from the bank called you? 

A. She was writing to Miss Terpstra and I went in to discuss the note 
with her. And I believe she typed that out andI simply signed it. 

262 THE COURT: Can't you remember how? Why was the bank 
interested in where it had been done a year later? 

THE WITNESS: I don’t know. 

THE COURT: Don't you remember anything about it? 
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THE WITNESS: I knowI was in conversation with Union Trust 

about the note on numerous occasions. 
BY MR. HANTMAN: 

Q. Now, did you dictate this to the girl? A. I must have 
dictated the amounts, yes. 

THE COURT: The items and the figures, you must have given? 

THE WITNESS: I had given it to her. Sure. I had to give it 
to somebody up there. 

MR. HANTMAN: We offer it, if Your Honor please. 

THE COURT: What does it prove? 

MR. KAY: If Your Honor please -- 

MR, HANTMAN: May we approach the bench? 

(At the bench:) 

MR. HANTMAN: I will make this proffer to Your Honor. The 
witness has already indicated that the figures on the original application, 
Government's Exhibit 11 in evidence, with respect to the latter two items, 
the estimated amounts were intended to be reversed. Here we come 
along a year later. | 

263 THE COURT: Which indicates that they were right the first 


time. 


MR. HANTMAN: They were right the first time’ and, moreover, 


the Government is prepared to show that he didn't pay that. 

THE COURT: I don't think I am going to let you go that far. 

MR. HANTMAN: This man said he made improvements; he 
spent $1700. He, Iam submitting, would be intentionally misleading 
the jury -- | 

THE COURT: What do you want to say? 

MR. KAY: I was going to object to the admission of that, Your 
Honor. He testified that he made a mistake. We have no knowledge of 
whether or not he was dictating this as what is recorded. 

THE COURT: I am going to receive it in evidence because it 
indicates the work that he says he did. And it indicates, further, that 
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the figures as listed and the items as listed for this home loan appli- 


cation, home improvement application, were correct in the sense that 
that is the way they should have been listed rather than as reversed as 
he has testified. 

MR. HANTMAN: I said to Your Honor that he didn't pay that. 
What I meant to say was that the painting, inside and outside, was only 

264 $300; not $700 as he has indicated. 

MR. KAY: But that was paid. 

MR. HANTMAN: Three hundred, not seven hundred. 

THE COURT: According to his testimony here. 

MR. HANTMAN: The fact. This is what happened. 

THE COURT: What do you mean, you are going to prove it? 

MR. HANTMAN: I can prove it. 

THE COURT: Ask him. 

MR. HANTMAN: I will take this, Your Honor. 

I understand Your Honor will receive this? 

THE COURT: Yes. 


(Government's Exhibit No. 16 for 
identification was received in evidence.) 


(End of bench conference.) 
BY MR. HANTMAN: 

Q. With respect to Government's No. 16 in evidence, Mr. 
Carvahlo, I believe you have already indicated, although you have listed 
new roof $400, you didn't pay any of that, did you? A. That is right. 

Q. With respect to the painting you have indicated here, item 
two, outside and inside, how much of that did you pay? A. Three 
hundred dollars. 

265 Q. With respect to the copper pipes, how much did you pay? 
A. That was included in the water heater and it came to five hundred 
seventy-some dollars. I paid all of it. 

Q. And did that include water-proofing and tile? A. No, it 
did not. This was done subsequent. 

Q. Did you pay the $200? A. Yes, sir. 
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Q. Who did you have do the copper pipes and water heater? 
A. The Peter Lambdin is the fellow who did the copper pipes. Came 
to five seventy-five. . 

Q. Who did the water-proofing in the basement? A. The 
water -proofing was done by one of the fellows at Clinton, Maryland, 
who does that type of work. It didn't come to two hundred. It came 
to about seventy dollars. 

Q. Mr. Carvahlo, with respect to the items we have just 
discussed, if my figures are correct, sir, you spent $300, by your 


testimony, for the painting; you spent $570 for the copper’ pipes and 
water heater; and you spent $70 for the water -proofing and tile. Right? 
A. That is right. 
Q. That comes to $940. What did you do with $660 that you 
had from the loan? A. You want me to itemize it? 
266 Q. What did you do with it? A. I did other improvements. 
Q. Other beyond what you even had on your application? 


A. Yes. 

Q. You recall the Bureau talking to you about the home improve - 
ments you made in connection with this matter? A. Yes, sir. 

Q. You recall them asking you to give us the names of the 
people that did these improvements for you? A. At that time I had to 
take it from the top of my head. I gave it to them as best I could. 

Q. You didn't know? A. I didn't know all of them. 

Q. You have since learned? A. Yes, sir. : 

Q. You actually spent $660 on other saneonaees? 

A. Yes, sir. 

Q. What other improvements did you make? A. I should have 
stipulated not only other improvements but other important things that 
had to be done to protect the house, such as cutting down the oak trees 
in back of the house. 

Q. Do you know whether or not an FHA loan would be authorized 
for such an act? A. I do not. 
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267 Q. You didn’t tell the FHA you were going to use the money 
for that purpose? A. No, I did not. 
Q. What'else did you do? A. I spent $280 in cutting down and 


hauling, cutting down and hauling away and removing dead trees in the 
back yard. I bought screens for the whole house, including storm doors. 

Q. Who did you buy that from? A. Sears Roebuck. 

Q. When did you buy it? A. Shortly after the loan was made. 

Q. Did you buy it on time or for cash? A. I paid cash for it. 

Q. Did you get a receipt for it? A. Yes, I did. 

Q. Have ‘you got the receipt? A. Not with me now. ButI 
do have my bill. 

Q. What else did you do? A. This amounted to $1775. Of 
course, discounting the $400 for the roof, which is still not paid, it 
came to thirteen hundred and some-odd dollars. 

Q. Will you tell his Honor and the ladies and gentlemen of 
the jury, if you can, why, if the figures were inverted on the original 
credit application, where you had 700 for painting and 200 for water 
pipes, that you made the same reference on this document more than 

268 a year later? A. This was the figure that I still had in my 
mind. This is what I thought it had cost. 

Q. But the improvements had already been done, had they not? 
A. That is right. 

Q. Wasn't the painting actually completed by June of '59? 
A. Well, the outside was done prior to January, or around January. 
The rest was done in May or June, yes. 

Q. And you paid, by your own statement, only $300? 
A. That is right. 

Q. Can you explain to the ladies and gentlemen of the jury why 
in Government's No. 16, when you signed this for the bank, you told them 
you spent $700 for painting? A. Again, it was purely an inversion. 

Q. Aninversion? A, Yes, sir. 

Q. You made the same mistake a year later that you made a 
year earlier? A. That is right. 
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MR. HANTMAN: That is all. 

THE COURT: Thatis all, Mr. Carvahlo. 

(The witness stepped down.) 
* * * * * 

276 MR. KAY: If Your Honor please, at this time I would like to 
again make a motion for a judgment of acquittal. Your Honor has all the 
evidence before him now. Again, I would say to Your Honor that the 
Government has not proven that Miss Terpstra was not the loan applicant. 

Now, we have heard testimony to the effect that certain items 
on the application were not as they actually were. However, Your Honor, 
the basic facts were true. The facts upon which the bank stated that it 
acted were true. But that also is not in issue. 

The issue is: Was Miss Terpstra the apenas: ‘The defense 
says she is the applicant, or was the applicant. 

The Government failed to charge that Mr. Carvahlo did not 
make statements to the bank that he should have made. If the Government 
had wished to indict Mr. Carvahlo on failure to disclose matters outside 
of the application, they could have so indicted him. But they did not. 
They charged him with falsely stating that Miss Terpstra was the loan 

277 applicant. And, Your Honor, it is the position of the defense, 
and has been proven by the Government, that she was the loan applicant. 

Counsel for the Government tells Your Honor that the 
Congressional intent was broad behind the statute. If Your Honor please, 
that does not detract from the requirement of the Government to spec- 
ifically charge an individual for a certain offense. If this case goes to 
the jury, Your Honor, this man is facing a charge for an act, supposedly 
criminal, that he had no knowledge of, that he had no knowledge that he 
was required to make this disclosure to the bank, In effect, he is being 
charged with failing to tell the bank something they did not ask for. 

Your Honor now has before you evidence, from the defendant 
Mr. Carvahlo himself, the fact that he explained to Mr. Barry the situation 
with respect to title. Mr. Barry was brought back on rebuttal and said 


he was not aware of it. But, if Your Honor please, if you recall his 
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testimony initially, he said he had no recollection of what happened. 
Now, in rebuttal, he does remember. But Your Honor does have the 
evidence before you that Mr. Carvahlo told Mr. Barry of the straw party 
situation. 

Mr. Carpenter was brought here and he said, well, if Mr. 
Carvahlo had made the application, we wouldn't have given him the loan. 
We concede that, Your Honor. There is no question about that. But 
it is also completely immaterial to this issue. 

278 As I stated in my earlier motion, she legally was the title- 
holder. Mr. Carvahlo is alayman. He received this application form. 
As a layman he read under the section entitled property to be improved, 
"Property is owned by."’ Then underneath that, "Name of titleholder." 
If Your Honor please, are we to ascribe to a layman the knowledge of an 
intricate legal problem, namely, that there was a resulting trust relation- 
ship whereby the layman is required to put "is owned by Miss Terpstra, 
straw by Mr. Carvahlo as beneficiary"? 

This form was made up for a layman to use, Your Honor. A 
layman used it. He used ordinary intelligence in interpreting what it 
asked for. He stated from the stand there was no fraud. He was not 


required to give any more information than what was solicited on this 


form. He stands charged with having falsely said something in this 

form which was not false, Your Honor. It was true. And for that reason 
I think the indictment is defective, and the Government has not proved its 
case to go to the jury, and that Your Honor should grant a motion for 
judgment of acquittal. 

MR. HANTMAN: If Your Honor pleases, the indictment in this 
case, Your Honor well knows, charges the defendant with having made 
certain materially false and fraudulent representations in a credit 

279 application. 

I submit to Your Honor on the evidence submitted in this case the 
proof more than sustains the allegations contained in the indictment. I 
fail to see how counsel can argue to Your Honor in good conscience that 
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this was acredit application madein good faith. There is hardly a true 


statement on it anywhere. 

THE COURT: The thing that has been Poubiner: me all along with 
this case is the indictment in it. It charges this defendant with this, and 
this only, of having caused Miss Terpstra to make a credit application 
which was false in these respects only: that she was the true applicant; 
(2) that she had purchased the residence in May '58; (3) for a price of 
$22,500. And I have let the whole story in to put these two alleged mis- 
statements in perspective. | 

I am going to let the jury have this case, but I am still very 
much puzzled about what limitations I ought to put on it. 

MR. HANTMAN: May I say this to Your Honor s- 

THE COURT: Because she was in fact the true owner applicant 
in one sense: that she was the applicant. She knew she was applying for 
aloan. It is her name onit. She signedit. In the other sense, no. 
Because she was getting the money as a conduit only for him. 

280 MR. HANTMAN: To use Your Honor's language, in form only; 
not in substance. 

THE COURT: And that she had purchased the residence in May 
‘58 which was not true. She never did purchase it. Is May the date it 
was put in her name? | 

MR. HANTMAN: May of '58, yes, Your Honor. 

THE COURT: I don't know how to charge the jury on this. 

. HANTMAN: If Your Honor please, for the gas of the 
Court, I drew this indictment. 

THE COURT: Then you ought not to draw any more like this. 

MR. HANTMAN: I drew this in this fashion because of the nature 
of the facts in this case. | 

And I say to Your Honor, in all sincerity, that 7 can see no 
distinction at all between the present factual situation now before this 
Court and the situations that I argued to Your Honor earlier this morning 
when I cited Cohen v. United States in 178 F.2d, and Harrison v. United 
States in 279 F. 2d. 
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My point simply is this: 

THE COURT: That she isn't the true applicant. 

MR. HANTMAN: What you put down on the face of it as being true, 
might not and in this case is not true, and if it is not true it is false, and 
if it is false it violates the statute. It is as simple as that. 

281 THE COURT: That is simplifying the indictment, which was 
obviously your design, as it should be every indictment draftsman's design. 
You have made it, I think, more complicated, certainly for the Court. 
Because it would not have been as simple to draw, the charge would have 
been more complex, if it had gone beyond those two things and taken in 
the rest, namely, that there was not just one trust on which the payments 
were not current but two, on neither of which were the payments current. 

MR. HANTMAN: We did not do that, if I might interrupt the 
Court, simply because investigation of the bank officials demonstrated 
that it wouldn't have made any difference with respect to the granting of 
the loan had they known the truth. Consequently, we omitted that. 

THE COURT: Let me ask you something that I am not too sure 
about. I know that Mr. Carpenter testified that this loan would not have been 
made if they had known the true situation. Did he -- that is, if they had 
known that he was the owner in fact and credit was not good, even though 
they were content with her, if they had known her full situation, notwith- 
standing that they were content with her, they would have made this loan. 
Now, it is my recollection that one or the other of us asked him about the 
regulations of the Housing Administration in that respect. And either 
he or the Housing Administration witness in charge of Title 1 section, 
whatever his name'was, either one of them testified that the Housing 
Administration would not have approved this loan for insurance had it 
known the full facts. 

282 MR. HANTMAN: Well, I don't know that that is of record, Your 
Honor. Of course we both understand, I am sure, that the FHA has 


nothing to do with approving or disapproving any application for any home 
improvement loan. 
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THE COURT: In this respect they do: They approve a loan 
only by issuing insurance on it. But they don't insure a loan that 
doesn't meet the requirements, standards. This loan, * or the other 
of them said, did noi. | 

MR. HANTMAN: The loan application initially is oaonca 
or disapproved by the particular lending institution. 

THE COURT: It is acting for the Housing Administration in 
one sense. This is what comes out of the testimony necessarily, it 
seems to me. In one sense the bank is approving the loan for itself as 
its own entity. In another sense it is acting as an agent for the Federal 
Housing Association if it intends, and it does intend at that time, to get 
the FHA to insure this loan. So for that purpose it has to go through 
the process of selectivity, to meet the requirements of upon which 
it is going to call in due course. | 

MR. HANTMAN: Your Honor might recall the witness Barry, 

283 when he was on the stand, indicated that if he had known that Mr. 
Carvahlo was actually the owner in fee of the premises, he would at 
least have required two credit applications, one from Miss Terpstra 
and one from Mr. Carvahlo. : 

THE COURT: That is right. 

MR. HANTMAN: Mr. Carpenter indicated to Your Honor 
basically the same thing. He said, however: We didn't actually check 
out the ownership of this property because the neguiations permit us to 
rely on the representations contained therein. 

THE COURT: That is what I guess Iam thinking of, rather 
than direct evidence that the FHA would not have insured this. 

MR. HANTMAN: I don't think there can be any question in 
this case -- the jury may disagree with me -- but I don't think there 
can be any question about the fact that the lending institution was misled 
by the representations contained in this application. Whether they were 
misled to the point of being criminal is a jury decision, to be made by 


them. 


MR. KAY: Briefly, in closing, Your Honor, I would like to 
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say that I, too, am arguing before Your Honor sincerely. I see no criminal 
violation here. Primarily, because the indictment says one thing and, if 
Your Honor please, this is going to the jury on something else. AndI 
284 think this is a violation of basic rights of a defendant: when the 
indictment sets out one offense, the Government fails to prove it, or proves 
that it just does not exist in the way it is worded in the indictment, and 
then he has to go and face a jury on a different charge. 
I think Your Honor should grant a motion for judgment of acquittal. 
THE COURT: I deny it. 
And I don't think I need any more help on the instructions. 
I will give it in my own fashion, which will satisfy you or it won't 
and if it does not, I will modify it or not, as I see fit. 
* * * * 
337 CHARGE TO THE JURY 
SCHWEINHAUT, JR.: Ladies and gentlemen, I want first to 
draw your attention to certain general principles of law which apply in 
all criminal cases and, of course, to this one. After I have done so, I 
will read the indictment, what it charges, what the case is about, in more 
specific detail. I think that I can explain it to you so that at least the 
problems with which you are confronted are simple. Whether you find 
the solution simple or otherwise is for you to say and not for me. I 
don't think that you will have any trouble in understanding what the problem 
is that you have. 
Now the first thing you should know and keep in mind is that 
the indictment against this defendant is not evidence against him. Itis 
simply an accusation, a charge leveled against him. And he is presumed 
in law to be innocent of that charge. And since that is a presumption of 
law, it is sufficient to acquit him unless the evidence produced by the 
Government satisfies you beyond a reasonable doubt of his guilt, be- 
cause the burden is always upon the Government to establish the guilt 
338 of a defendant; there is never a burden on the defendant to 


prove that he is innocent. And that burden, imposed by law upon the 
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prosecution, cannot be sustained by evidence which creates a suspicion 
of guilt or a mere probability of guilt. It requires something more than 
| 


that, evidence which satisfies your mind beyond a reasonable doubt of 
the guilt of the defendant. 
Now that is a term of art in the law, the words "reasonable 


doubt,'' but it is not clouded in mystery at all. It means when we use it 
in the law the very same thing that it would mean as you would use it -- 
and subconsciously you have many times -- in your own pursuits and 
occupations in private life. It means what it says. It has to do witha 
doubt that is reasonable, which is based upon reason; not speculation 
or conjecture or whim or caprice, nor from a reluctance to convict 
through feelings of sympathy or mercy. It is a doubt, if it exists in 
your mind at all, which stems from the evidence, which is created by 
the evidence, or, if you think so, lack of necessary evidence. It is 
such a doubt as, after a full and a fair and thoughtful consideration of 
all of the evidence, would leave a juror's mind so undecided that he does 
not have an abiding conviction of guilt which he believes ma remain 
unshaken by future thought and reflection. | 
Thus the law envisions when it uses the term mae tells you 
that if you have a reasonable doubt about the case, any necessary elements -- 
339 and I will tell you what they are -- it must be a conscientious 
belief from the evidence that there is reason to doubt the guilt of the 
defendant. | 
Now, in determining whether you have a reasonable doubt or 
your mind is free from a reasonable doubt, and thus in determining 
the ultimate facts of guilty or not guilty, you have got to weigh and 
evaluate the testimony of every individual who took the — stand and 
the documentary evidence as well. | 
I think that in weighing the testimony of the witnesses and 
ascribing to the testimony of each witness that value that it ought to 
have, your chief assistant is your own good common sense. Think in 
terms of the background of your own experiences in life and your know- 
ledge of people and of human nature. 


142 


Take into account the manner and the demeanor and the conduct 
of the witnesses on the stand. Do they seem to be straight-forward and 
candid? Do they know what they are talking about, or are they perhaps 
evasive? Their opportunities for observation, their sources of knowledge 
are important elements necessarily; their motives, if you can discern 
them, are important elements, such as interest in the case or anyone 
concerned in it or its outcome. 

You may find in the testimony of one witness, or in his tes- 
timony as distinguished from and in contrast with the testimony of other 

340 witnesses, that there are discrepancies, inconsistencies or 
even contradictions. And if you find that there are, then you must ask 
yourselves concerning the nature of the inconsistencies or the contra- 
dictions. Is it the kind of thing, for example, you would expect to find 
in the testimony given today in narrating a past event with the built-in 
imperfection of memory that the lapse of time so often brings about, or 
some other natural thing that creates an inconsistency? Or is it the 
kind of discrepancy that you are more likely to encounter in the company 
of falsehood rather than truth. 

Now, you give to the testimony of each witness that weight to 
which you think it is entitled when viewed in the light of the considerations 
that I have suggested to you, and when viewed in the ‘context of the whole 
of the evidence, the context of the testimony of all of the witnesses plus 
the documentary evidence here. I don't believe that the testimony of any 
one witness stands wholly and completely alone. It has got to be viewed 
in perspective, and that means necessarily viewed in the light of and 
surrounded by all of the evidence in the case. 

If you believe that any one witness testified falsely with respect 
to any matter concerning which he could not reasonably have been mistaken, 


you may disregard his testimony, either in whole or in part. Or you may 


believe that some one witness has testified falsely with respect to some 
341 aspect of the matter and truthfully as to another aspect. If so, 
you can reject what you think is not true and accept what you think is 
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true; or you can reject it all if you see fit. And while I am on the subject 


of witnesses, I should say this to you: 

It has been shown on the cross-examination of the defendant that 
he has been convicted of the crime of false pretenses twice in the past. 
That fact is not evidence of his guilt in this case. You are entitled to 
know that as a fact which may or may not bear upon his credibility as 
a witness or upon his veracity. You may believe that, having been em- 
broiled in criminal offenses in the past, he is not as worthy of belief as 
someone else who has not been convicted of an offense. Or you may come 
to the conclusion that, notwithstanding that fact, he has given you his 
version of why he got into difficulty; you may decide that that doesn't 
affect you in any way; it doesn't impair his credibility. That is a question 
of fact for you to decide. . 

Those are the general principles which always apply. 

Now, let's turn to the indictment itself. And this indictment, 
at the very outset, must be viewed against the backdrop, you may Say, 
of the history of the National Housing Act. You have been told, and what 
you haven't been told by testimony, I can add as a matter of judicial 
notice, that the necessity for the Housing Act arose out of Depression 

342 years, in 1929 and subsequent years when we had the Depression; 
and it was one of the efforts made to stem the tide, to promote business 
enterprises, and this primarily was to motivate people who had need to 
improve their property, whether they be dwellings or business structures, 
to make it easier for them to borrow money to do that. And by the 
method adopted, by enabling people to make the repairs that they really 
should be making, they thus helped business out, because they purchased 
the equipment or they purchased the manual labor to effectuate the 
improvements. : 

Now, the system was this: That an approved lending institution-- 
in this case a bank, which is the most typical of all of the lending in- 
stitutions, of course -- they had to be approved by the Federal Housing 

Administration which was created by the National Housing Act to ad- 

minister this program. The banks were authorized, therefore, to lend 
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to people who were appropriate borrowers the money to make certain 
improvements, approved improvements, authorized improvements. 

The bank would lend its own money, but the Federal Housing Administration 
would insure the money, insure the bank against loss up to ninety per 

cent of whatever small loan they made. So you have, therefore, a 

private commercial enterprise -- this case a bank -- acting in concert 

with the Federal Housing Administration, supplying to a given individual 

the money he needed for home improvements. 

343 The bank, you have been told, was authorized by the Housing 
Administration to'use its judgment under certain standards and on 
certain basic principles, the details of which you need not be concerned 
with. The banks were authorized to make the loans to these borrowers 
who met the standards required. The bank then would endorse the note 
or assign the ownership in the note to the Federal Housing Administration, 
and the Federal Housing Administration thereby insured the payment of 
it. The bank would go on and make its collections, and in most cases 
the Federal Housing Administration was never called upon for any in- 
surance, because most of the loans were paid, either on time -- on 
the installment plan -- or later, as the case may be, but most of them 
were paid. We are dealing here with one which went into default. 

Another element of the Federal aspect of the matter is that 
the banks, having this insurance from the Federal Government, were 
able to make longer term loans to the individuals, which they otherwise 
just couldn't afford to make. The banks would make’a loan, a so-called 
personal loan, to an individual for a month or three months or six 
months or a year or something like that as a normal business practice, 
but they wouldn't, without some kind of real security, lend money, as 
in this case, for three years. And that was one of the purposes of the 


Government's intervention in this kind of a transaction, to give people 


a long time to pay back the money, so they could pay it in smaller in- 

344 stallments, and so that it would be easier. So against that 
administrative background and against that legislative background, you 
have this transaction. 


Now, this transaction charges in its essence, and I am going 


to read the indictment to you ina moment, but it charges in its essence 
that this defendant caused to be made, caused this young woman, Miss 
Violet Terpstra, he caused her to make a misleading statement, a false 
statement, through the bank to the Federal Housing Administration, 
knowing that the statement wasn't true, in order to influence the Federal 
Housing Administration to insure this loan. So, as I say, in essence, 
the gist of it is that he caused to be made, in order to get a loan, false 
statements, which he knew were false, to influence the Housing 
Administration to do something which it would not have done had it known 
the truth, namely, insure this loan; and the bank to do what it would not 
have done, to make the loan. | 
Now I will read the indictment to you. It is more cumbersome 
as you hear it read than it is in fact when you take it apart, which we 
will do in a moment. | 
"On or about February 19, 1959, within the: District of 
Columbia, this defendant, for the purpose of obtaining a loan 
and advance of credit in the amount of Fifteen Hundred Dollars 
from the Union Trust Company of the District of Columbia, 
Munsey Branch, a body corporate, with the intent that such loan 
and advance of credit should be offered to and accepted by the 
Federal Housing Administration for insurance, passed, uttered 
and published, and caused to be passed, uttered and published, 
to Mr. John Barry, then employed as Assistant Treasurer 
of the aforesaid Union Trust Company, a falsely made credit 
application for a property improvement loan, dated February 16, 
1959, concerning premises located at 3424 Texas Avenue, S. E., 
in the District of Columbia, which credit application contained 
materially false and fraudulent representations, to wit, --" 
which means, "namely," : 
“that the loan applicant was Violet M. Terpstra, then residing 
at 3424 Texas Avenue, S. E., Washington, D. Cc. , and that the 
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said Violet M. Terpstra had purchased said residence in May, 

1958, for the price of $22,500, --"' 
it may be $21,500, depending upon how you read the figures in the ap- 
Plication, but you needn't be troubled with that -- 

"which statements and representations contained in said credit 

application the defendant then and there well knew to be false 

and fraudulent." 

Now, when we break that indictment down into its elements, 
each of which is necessary to be established beyond a reasonable doubt 

346 in order to convict, we find that these things must have been 
proved to you: 

One, that the defendant acted for the purpose of obtaining a 
loan from the Union Trust Company to be insured by the Federal Housing 
Administration. That is the first element. 

Two, what then was the purpose? And that must have been 
shown to you to be the purpose that he had in mind, that he had the intent, 
that such a loan would be by the bank offered to and accepted by, in 
routine fashion for insurance purposes, the Federal Housing Administration. 

Three, that he caused a credit application form to be made 
out by Violet Terpstra, which form contained false and fraudulent state - 
ments; namely, that she was the true owner of the Texas Avenue property, 
that she purchased it in May 1958, and that she was then residing at that 
address, and that she paid forit either $22,500.00 or $21,500.00. 

And finally, that he knew those two statements -- or three 
statements really -- were false. The three statements being that she 


was the owner, that she resided there, and that she purchasedit in May 
1958 for $21,500.00 or $22,500.00. 
Let me have Exhibit 11-A. 
(Whereupon, the exhibit was handed to the Court.) 
I think that this is the only document that you need take with 
you. Do either counsel have any objection to the application form? 
347 MR. HANTMAN: No, Your Honor. 
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MR. KAY: No, Your Honor. 

THE COURT: All right. You will take with you the indictment 
and this application form. 

Now the indictment must be strictly construed in the sense that 
you will consider what it is that the defendant is charged with, alleged 
to have caused to be done; that is, he caused her to make this loan ap- 
plication, in which certain false and fraudulent representations were 
made by him. According to the testimony, he is the one who filledit 
out; he says so himself. Now these fraudulent statements are listed in 
here: That she was the true loan applicant, that she was borrowing the 
money, that she had purchased this property in May 1958 for $22,500.00, 
and was residing in the property; that these allegations or representations 
made in this application were false, and that he knew them to be false. 

Now, you must determine, therefore, whether he caused these 
representations to be made, you must decide whether he caused these 
representations to be made by her. If he did, were they true? If they 
were not true, did he know that they were not true? If he made them 
or caused them to be made and they were not true, and he knew them to be 
not true, why did he do it? It must have been for the purpose of obtaining 

348 a $1500.00 loan from the bank through the Federal Housing 

Administration. The form itself shows that it was a Federal Home 
Improvement Loan. You learn from the testimony that it is a form 
prepared by the Federal Housing Administration for its lending institutions, 
and it shows on its face that that is what it was to get from the bank, a 
Federally-insured home improvement loan. 


Now I have allowed you to learn all there was , know as far 
as we can tell about this entire transaction, so that you will be able to 
view the representations charged in the indictment to this defendant -- 
so you will be able to view those representations in perapectves in the 
light of the whole. 

Now I suggest parenthetically to you that when you select 


your foreman and begin your deliberations in this case that your foreman 
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read this, slowly enough so that you can follow him or her, read this 


to you. Then, thereafter, you take your individual looks at it, as need 


be, There are other representations made. There are the statments 
of fact made on this form, all of which, the testimony is, was filled 
out by the defendant for Miss Terpstra's signature. She said she didn't 
know anything about it; she took his word for it, and was doing it as a 
favor to him; and he says that is true. The difference between the 
Government's theory and his is this: That he says what he put down 
here was true. The Government says it was not true. Anditisa 
question of his intent here as well as knowledge. You are entitled to 

349 and I have allowed all the evidence to goin. So read every 
statement on this application in the light of all of the evidence in the case 
so that you will be able to determine from all of it what he meant by the 
representation that she was the loan applicant. You have got to decide 
whether she was just technically the loan applicant in that the record title 
was hers. She did sign the form in order to get the check which was made 
payable to her and turned over by her to him. Or whether his intention 
was to represent to the bank, and through the bank to the Federal Housing 
Administration, that she was the true beneficial owner, that she was 
living there, that she had purchased it for $22,500.00 or $21,500.00 
in May 1958. 

If his purpose was, and you are satisfied beyond a reasonable 
doubt that it was -- if his purpose was to represent her to be the true 
beneficial owner and as residing there and as having paid $22, 500.00 
for it in order to influence the action of the Administration and the bank -- 
as I say, if you believe that he held her out in that fashion, knowing it 
to be untrue, and in order to influence them, then he would be guilty 
of this. If you believe he held her out as what she was in fact, tech- 
nically, merely the record title holder, and that the representation 
that she was residing there was an innocent representation in that it 
really meant the address of the premises, and the representation that 

350 she paid $22,500.00 for it in May 1958 was not intended as a 
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representation that she paid the money, but rather a representation 


that that was the price of the property, then -- or if you have a rea- 


sonable doubt about it -- then you would acquit him. 

Now, in order to determine which way he was holding her out, 
what his intention was, what did he mean when he was trying to influence 
them to make this loan? In order to determine what he meant, not in 
order to determine just how they are going to read it, but how he intended 
them to read it, you must take into account the whole of this application 
in the light of the physical facts surrounding the transactions which have 
been laid before you. : 

You will not need these several deeds and deeds of trust, be- 
cause they were essential only to prove the history of the transactions 
concerning this residence property. Before you can thoroughly under- 
stand this case and decide it, you will need this document. You don't 
need the note, because you knowthe note was made, and : was cashed, 
turned over by her to him, and he cashed it. : 

The crux of the case is in this application, plus’ the testimony 
which illuminates it -- not illustrates it -- so the essence of the case 
again is whether it influenced the bank and the Housing Administration to 
make this loan, and whether it was intended as a knowingly false repre- 

351 sentation to influence them to make the loan. , 

Gentlemen, much more can be said, but I think that covers the 
case. If either of you are not satisfied, I will hear you. : 

MR. HANTMAN: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. KAY: If Your Honor pleases, I don't think that Your 
Honor instructed the defendant's second instruction, namely, if he acted 
in good faith. 

THE COURT: That is involved in what his intent was. 

MR. KAY: Yes. | 

THE COURT: I don't think I will go any further into that. 
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MR. KAY: If Your Honor pleases, I would like respectfully 
to object to Your Honor'’s mentioning the two theories, the Government's 
theory being that the statements were false, and the defendant's theory 
being that the statements were true. I respectfully object to Your 
Honor’s stating that he represented her, or did he represent her as a 
"true beneficial owner." If Your Honor pleases, it is the defendant's 
theory that the Government's case rests on whether or not she was the 
loan applicant, as'set forth in the indictment, and that the jury's consid- 
eration should turn on whether or not she was the loan applicant. 

352 THE COURT: I won't change it. I will deny it. 

MR. KAY: Yes, Your Honor. 

MR. HANTMAN: Your Honor, it puts me in a somewhat moot 
position at the moment, but I would like to make the following repres- 
entations to Your Honor: 

Your Honor instructed the jury that the allegedly false repres- 
entations involved were one, that she, meaning Violet Terpstra, was 
the true owner; that she resided at 3424 Texas Avenue, S. E., and that 
she bought the premises in May of 1958 for $22,500.00 or $21,500.00, 
depending on what interpretation the jury desires to place upon the entry 
on the application. 

I submit to Your Honor that the Government did not claim and 
doesn't claim, nor does the indictment indicate, that a materially false 
representation was the fact that Violet Terpstra was the true owner, but 
rather that she was not the loan applicant, as such. Do you get my point? 

THE COURT: I am not sure that I do. I told the jury that his 
intent in holding her out was that she was the true owner. 

MR. HANTMAN: Yes, sir; and we are saying that she was not 
the true loan applicant, but when Your Honor instructed, you spoke in 
terms of "true owner," rather than "loan applicant."" Later on, Your 
Honor corrected it, but they might have missed it. 


353 Would Your Honor consider advising the jury that our position 
really is that Violet Terpstra was not the true loan applicant? 


151 


THE COURT: That she was not the true loan applicant. I 
think I can do that. I'll do that. 

MR. HANTMAN: Very well, Your Honor. 

(END OF BENCH CONFERENCE.) 

THE COURT: Counsel thinks that I may have used some 
confusing language in one respect. It is entirely possible that I did. 

The indictment, to repeat part of what I said, charges this 
defendant with causing a materially false and fraudulent representation 
to be made, namely, that the loan applicant was Violet M. Terpstra, 
then residing at 3424 Texas Avenue, S. E. And the indictment charges 
that this defendant caused to be made that statement that she was the 
loan applicant. 


Now she was technically the loan applicant. The indictment 


charges that this defendant meant more than she was simply the person 
who signed her name. The indictment charges that he held her out to be, 
in fact, the true loan applicant, namely, that she was making -- trying 
to make the loan for herself, which it says was not a fact, and he knew 
it was not a fact. So it is simply a matter of how you put it into words, 

354 it seems to me. If you think that the circumstances of all the 
evidence are such that he held her out to the bank and, therefore, to the 
loan agency as the true person who was making the loan application, if 
you believe that beyond a reasonable doubt, he is guilty of having her 
make this false representation, and should be convicted. 2 

If, on the other hand, his intent was to hold her out as simply 
the person who signed the paper, and he wasn't holding her out and did 
not intend to hold her out as the person who was in fact seeking the loan, 
then he would be not guilty. 

Now, if you think that any one of the misstatements alleged 
against him here in the indictment -- any one of them -- if you believe 
that any one of them is false and known to be false and intended to be 
considered as true by him, he would be guilty. You don't have to find 
that he made all of the false representations, intended them all to be 
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false -- I mean knowing them all to be false -- though the application 
shows that they are allon here. And it is somewhat difficult for me, 
I must say, to see how you could reach a conclusion that he held her 
out to be the true person making the loan in one respect and not the true 
person in another respect. Either these false representations were all 
made -- though I can't tell you how to find the facts -- but it seems to me 
that logic must suggest to you that he was holding her out as either 

355 being the true person who intended to make the loan, the true 
person who paid $22,500.00 for it, or he was holding her out only as 
the record title holder and didn't intend to hold her out as anything else, 
and didn't intend to hold her out as the person who paid the money for 
it, but that was actually the money that was paid, and didn't intend to 
hold her out as residing there, but was simply using it as an address. 
It is all the same. It is one direction or the other. I don't see how logic 
can take you into any other path but either one of those two. SoI think 
that your task, in so far as the problem is concerned, is a simple one: 
Did he hold her out to be, and intended in doing so to influence 
this loan, knowing it wasn't true, hold her out to be the person who 
wanted to borrow the money, the person who really owned this property, 
who really lived there? Or did he hold her out to be only the record 
title holder, and this was simply the address of the property and this 
was simply the amount that had been paid? 

In the one case, if you believe that he did, and you have no 
reasonable doubt about it, he should be found guilty. If, in the latter 
case, you have a reasonable doubt about it, or if you believe that is all 
he intended her to be recognized as, the title holder only, he should 
be found not guilty. It seems to me as simple as that. 

Is there anything else, gentlemen? 

MR. KAY: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. KAY: If Your Honor pleases, again I would like to 

respectfully object to this last charge that you have given. 
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THE COURT: Yes. 
MR. KAY: The defendant's position is that, and the sole finding of 
the jury would have to be, whether or not she was the loan applicant. 
THE COURT: Yes, I understand your position. | 
MR. KAY: Thank you. 
(END OF BENCH CONFERENCE.) 


THE COURT: NowI suggest to you, ladies and gentlemen, -- 
I always do -- your first step will be to select a foreman for the 
purposes of this case -- having done so, to let him or her conduct your 
deliberations with some degree, of formality, not too much, because 
one extreme is as bad as the other, but just to the end that -- some of 
you are smiling, so you perhaps heard this before -- I just don't want 
you ever to get into the situation where everybody is talking and nobody 
is listening except to himself. Discuss the case with each other 
sympathetically and intelligently. Only in that way can we get a true 
consolidated verdict which represents your single collective judgment 
in the matter. : 


You may take the case. 


* 
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[Credit application for Property Improvement Loan] 


[See page 154] 
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UNITED STATES DISTRICT COURT : 
FOR THE DISTRICT OF COLUMBIA ~ 


United States of America 


) 
) | 
v. ) Criminal No. 754-61 
) 
) 


BERNARD J. CARVAHLO 


JUDGMENT AND PROBATION 


On this 17th day of November, 1961, came the attorney for the 
government and the defendant appeared in person and by counsel, Ala 
Kay, Esquire. 


IT IS ADJUDGED that the defendant has been convieted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Section 1010, Title 18 U.S. Code as charged and the court having asked 
the defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or ap- 


pearing to the Court, 


IT IS ADJUDGED that the defendant is guilty as charged and 


convicted. 


IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eight (8) Months to Two (2) Years. 


IT IS ADJUDGED that the execution of this sentence be and is 
hereby suspended and the defendant is placed on probation in charge of 
the Probation Officer of the Court for a period of three years on condition 
that the defendant pay the judgment in Civil Action No. 4146-60 to the 
extent of his financial ability as determined by the Probation Officer (and- 
taking- his -other-obligations into consideration.) [H.A.S.] 
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IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ Henry A. Schweinhaut 
United States District Judge 


[Filed December 7, 1961] 


NOTICE OF APPEAL 


Name and address of appellant -- Bernard J. Carvalho, Presidential 
Gardens, Alexandria, Va. 

Name and address of appellant's attorney -- John L. Kilcullen, Barr 
Building, Washington, D.C. 

Offense -- Violation of 18 USC 1010 Concise statement of judgment or 
order, giving date, and any sentence -- Sentence 8 mo. to 2 yr. -- 
probation 3 years entered Nov. 17, 1961. Judgment and probation 
entered Nov. 27, 1961. 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date -- December 7, 1961 


/s/ Jobn L. Kilcullen 
Attorney for Appellant 


